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NOTES OF THE WEEK 











The Intention in Larceny 


The facts were unusual in a case of 
larceny dealt with recently at East Ham 
magistrates’ court, and although the three 
defendants pleaded guilty to a charge of 
stealing, the case was adjourned for 
consideration and argument on the law. 


The three accused men were said to 
be distressed seamen who, while being 
brought home from Rio de Janeiro, 
threw a ship’s collision mat weighing 
about 3 cwr. into the sea. Their excuse 
was that they had been drinking. 
When a police officer explained that 
stealing involved an intention perma- 
nently to deprive the owner of his 
property, one of the men said “* They 
certainly will not be able to use it any 
more.” For the prosecution, it was 
argued that to take a collision mat and 
throw it to the bottom of the ocean was 
the clearest case of such intention. The 
defendants were convicted. 


In most cases of stealing the motive is of 
gain of some sort; the thief either wants 
the property for himself or to dispose of it 
for his own benefit in some way such as 
by selling it. However, the motive might 
be spite, the thief wishing to do the owner 
injury by depriving him permanently of 
his property. In the East Ham case the 
motive is not clear though the excuse 
seems to indicate that there was an 
intention that was at all events mis- 
chievous, together with a realization that 
the act would deprive the owners perma- 
nently of their property. 


The word “ permanently” indicates 
an important element in larceny. In the 
present case there was no difficulty about 
that point. A case in contrast was R. v. 
Crump (1825) 1 C. and P. 658, in which 
the prisoner was indicted for stealing a 
horse, three bridles, two saddles and a 
bag. He had stolen the articles and 
gone off on horseback. Later he turned 
the horse loose and went on, on foot, to 
dispose of the stolen articles. The Judge 
directed the jury to find the prisoner not 
guilty of stealing the horse, the intention 
being to use the horse but not to take it 
permanently. 


Lucri Causa 


As was pointed out by Professor 
Kenny, an intention to injure the owner 


by depriving him of his property suffices 
to constitute stealing, even though the 
thief had no intention of benefiting 
himself by the theft. Professor Kenny 
adds that it is not essential according to 
English law, as it was in Roman law, 
that the theft should be committed Jucri 
causa. He gives as an instance a drunken 
fight at the end of which one of the 
combatants in his ill-temper picks up his 
antagonist’s hat and throws it into the 
river; this would be larceny, but if he 
had merely thrown it into a field there 
would not be evidence of an intention 
permanently to deprive the owner of his 
hat. 


In a footnote there is a reference to 
a curious instance of the application of 
the Roman law principle. In 1904 a 
cook on a Rhine steamer angrily threw 
some pans overboard. The Cologne 
court acquitted her both (1) of damaging 
them, for they lie in the river intact, and 
(2) of stealing them, for she sought no 
lucrum. But, it is added, Scottish, 
French and Roman-Dutch law have 
abandoned J/ucri causa. 


Duty to Report Damage to Your Own 
Vehicle 


At 119 J.P.N. 636, we published an 
article on the effect of s. 22 of the Road 
Traffic Act, 1930, when there is no 
injury to any person or animal and the 
only vehicle damaged in the incident is 
that of the driver summoned for failing 
to report the accident. Reference was 
made in that article to the Scottish 
decision (Tucker v. Mackenzie (1955) 
S.L.T. 367) in which, with Lord Carmont 
dissenting, the Court decided that s. 22 
does impose upon a driver the obligation 
to report an accident even when the only 
damage is to his own vehicle. There has 
been no English decision dealing with 
this precise point, and the only case 
which is in any way comparable is that 
of Pagett v. Mayo [1939] 2 All E.R. 362; 
103 J.P. 177. It must be remembered 
that it is the practice of the High Court 
in this country to adopt, where possible, 
the same construction as the Scottish 
courts have done on points arising under 
Acts which are in force in both countries. 
We do not know whether this would 
apply with the same force in a case where 
the Scottish decision was not unanimous. 
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We are grateful to a correspondent for 
telling us of a recent case in the Prestatyn 
petty sessional division in which this 
point arose. The prosecution argued on 
the lines of the Scottish decision referred 
to above, and the defence contended 
that “* vehicle ” in s. 22, supra, does not 
include the defendant’s own vehicle, and 
they placed some reliance on Pagett v. 
Mayo, supra. The magistrates accepted 
the contention of the defendant and 
dismissed the summons. We are in- 
formed that there is a possibility of an 
appeal against their decision. 


Without discussing the merits of the 
matter we think it would be a good thing 
if this question were decided by the High 
Court so that everyone, police and 
motorists alike, may be certain what the 
law on this point is. 


Parking Without Lights: the Highway as a 
Garage 


In the metropolitan police district by 
virtue of regulations (S.I. 1955 No. 1363) 
which came into force on September 21, 
1955, vehicles may at. night be “* parked * 
in certain circumstances without lights, 
and in others with “ parking” lamps. 
This relaxation of the ordinary provisions 
governing the lights which must be 
displayed is very convenient for vehicles 
which are left by their drivers when the 
car is being used as a means of transport 
in the course of a business or social visit. 
Unfortunately it also facilitates the use 
of the public highway as a free garage 
by people who buy cars knowing quite 
well that they have nowhere to keep them 
except in the street outside the house 
in which they live, or as near thereto 
as possible. For reasons which we 
do not fully appreciate this practice 
seems to be very generally tolerated by 
the police and the spectacle of cars, 
covered with dust sheets, standing per- 
manently (or so it appears) in particular 
spots on the highway is becoming more 
and more common. Possibly when this 
practice creates an even more intolerable 
nuisance than it does at present some- 
thing will be done to try to stop it. 


What is lawful in the metropolitan 
police district is not, at present, lawful 
everywhere, and we note from a report 
in a West Country newspaper that 
attention has been called by the chairman 
of the watch committee to the position 
in Bristol. He stated that parking 
without lights near or under a street lamp 
is not permissible there, neither is parking 
without lights but with a lighted lantern 
on the offside in the road, or with a 
small round “ parking” light. The only 
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place in which cars can there lawfully be 
parked at night without the ordinary 
lights is on a part of the highway desig- 
nated as an official car park. It would 
appear, therefore, that if the police take 
appropriate action to enforce the law the 
car permanently garaged on the highway 
is a much rarer specimen in Bristol than 
it is in the metropolitan area. 


Is it Farewell to Rent Tribunals ? 


The Secretary of the Ministry of 
Housing and Local Government, 
giving evidence before the committee 
under the chairmanship of Sir Oliver 
Franks upon administrative tribunals, 
is reported in The Times of February 23 
to have forecast the abolition of the 
tribunals established under the Furnished 
Houses (Rent Control) Act, 1946. She 
did not indicate that this would happen 
immediately, but said the Minister would 
decide this year; her own view was, 
apparently, that it would be more 
convenient to have the questions now 
decided by these tribunals decided by 
the courts. One reason she gave for this 
official preference strikes us as a little 
curious: namely that there is difficulty in 
manning the tribunals. We should have 
thought that, in any area where a tribunal 
now existed and a vacancy occurred in 
membership, there would be retired local 
government officials or professional men 
and women, or other persons of small 
means and wide experience, to whom the 
fee (modest as it is) would be an induce- 
ment to undertake this duty. However, 
Dame Evelyn Sharp was presumably 
speaking with fuller knowledge than our 
own. The tribunals as they have existed 
for the past 10 years have been subjected 
to heavy criticism, from the judicial 
bench and the legal profession as well 
as upon party grounds. Leaving aside 
complaints from dissatisfied parties, the 
main criticism has been of their informal 
procedure, especially the taking of 
evidence not upon oath, and the absence 
of a right of appeal: features which 
were deliberately made part of - the 
system by the Government in power in 
1946. On these grounds we should not 
have been surprised if the present 
Government had in its first year or two 
of office attempted to alter the procedure, 
but now that Sir Oliver Franks’ commit- 
tee has been appointed such alteration 
must obviously wait. We note that the 
Secretary of the Ministry does not 
contemplate abolition and no more: 
she would like to transfer the tribunals” 
functions to the courts. This would, 
incidentally, introduce sworn evidence 
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and (presumably) appeals on fact ang 
law, to the gratification of professiona| 
opinion, if not to the general satisfaction 
of persons resorting to the jurisdiction, 
If the Minister adopts this line, he wil] 
have to convince his colleagues, ang 
above all, the Lord Chancellor. The 
Landlord and Tenant Act, 1954, confers 
jurisdiction upon the county court in 
regard to certain rents, and affords 3 
parallel to the new powers of a tribunal 
given by the Landlord and Tenant 
(Rent Control) Act, 1949. Dame Evelyn 
Sharp may have the Act of 1954 in mind 
as a precedent. There is, however, a 
gulf between the sort of cases dealt with 
by that Act and the petty disputes about 
the value of chattels in a furnished 
lodging, which are the backbone of 
work under the Act of 1946: we should 
expect the Lord Chancellor to need 
persuasion, before agreeing to the 
Government’s introducing legislation to 
put that sort of task upon the county 
court. There is one passage in Dame 
Evelyn Sharp's evidence which reads 
very oddly in The Times, probably 
because of extreme compression. She is 
reported to have said that the question 
of fair play for people who came before 
the tribunals depended more upon whom 
they chose to serve on the tribunals. The 
word “they” obviously refers to the 
Minister and his advisers, but to what 
does “more” refer? She can hardly 
have been imputing unfairness to 
tribunal members; we suppose that she 
had been asked a question which is not 
reported—“ do you not consider that a 
fairer hearing would be given under 
more orthodox rules of procedure?” or 
something to that effect. If so, we should 
ourselves accept her answer. When the 
tribunals were established, Mr. Bevan 
and those advising him took great 
pains over the selection, and legal 
chairmen were appointed when available. 
Given the sort of people for whom the 
tribunals were intended in the first place 
(typically, a working man and his family, 
lodging with a lessor who is often 
scarcely more articulate) the right 
composition of the tribunal matters more 
than its procedure. Complaints have 
arisen, for the most part, when the 
tribunals came to deal with lettings to 
and by people of a different stamp and 
standing. In the sort of case where there 
has been complaint, the county court 
would, as under the Act of 1954, be very 
suitable. For the cases which originally 
interested the Government 10 years ago, 
we are not so sure. We have assumed, 
it will be seen, that in speaking of the 
courts the Secretary of the Ministry had 
the county court in mind; she may have 
contemplated putting the task upon the 
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magistrates, and for our part we should 
not (as at present advised) see objection 
to that course. A stipendiary magistrate 
yould bring to the duty the same sort 
of qualifications as a county court Judge; 
a bench of lay magistrates much the 
same qualities as are possessed by the 
present tribunals under the Act of 1946. 





Delegated Planning Permissions 


Some weeks ago correspondence in 
the national newspapers was directed to 
a complaint that persons who may be 
adversely affected if planning permission 
is granted have no right to be informed 
when permission is applied for. This has 
been so under earlier planning Acts, no 
less than under that of 1947. By s. 10 
of the Town and Country Planning Act, 
1932, which instituted the interim 
development procedure, a person who 
sought and failed to obtain permission 
under the General Interim Development 
Order had a right of appeal to the 
Minister of Health, but the local authority 
was not bound to make known the fact 
of their having received an application, 
and a person who objected to the 
development had no Jocus standi even if 
he became aware of what was proposed. 
In a sense this was not illogical or 
unreasonable, since the potential objector 
would have had no right to be informed 
of proposed development by a neighbour 
under legislation earlier than 1932. He 
would have had (and he still retains) a 
tight to seek an injunction or damages 
if development carried out in pursuance 
of interim development permission 
adversely affected him: nothing the 
local authority did, and no decision 
given by the Minister on objection, 
affected the legal rights of a person not 
concerned directly in the application. 
There was, therefore, no evident reason 
for Parliament to give the outsider any 
further right, when in 1947 it changed 
the interim development system into 
that of development permission as now 
existing. Nevertheless there is a sort of 
feeling that development permission once 
granted has a kind of moral finality about 
it; a person who believes his financial 
interests to be affected may hesitate to 
object thereafter, and it would be almost 
impossible for persons to object upon 
what they regarded as public grounds— 
for example, damage to local amenities 
by the proposed development. Argu- 
ments can be constructed on either side 
of this controversy. In favour of leaving 
the law alone it can be truly said that 
the neighbours and the public are no 
Worse off than they would have been if 
the Town and Country Planning Acts, 
1932 and 1947, had not been passed, 


and that the would-be developer has 
already enough hazards to pass, without 
having his development held up for 
public comment and criticism. Even as 
things are, there is already strong 
objection, constantly voiced, to the 
delays attendant upon the need for 
planning permission. 


A possible solution of some of these 
controversies is suggested by a paragraph 
we have noticed in the press about a 
change of practice at Oxford. The city 
council have, it seems, delegated to their 
planning committee power to grant 
development permission. In the same 
way county councils have in some 
counties delegated to the councils of 
non-county boroughs or urban or rural 
districts power to grant such permission. 
It is being proposed at Oxford that in 
future the planning committee shall 
not grant a permission which is 
immediately effective. It will report to 
the full council any projects which it 
thinks should be approved, and if 
objection is made by any member the 
council will ask the committee to 
reconsider the proposal. The council 
do not, we gather, contemplate altering 
the practice so as to require approval by 
itself of all planning permissions. This 
would involve too much delay. The new 
plan if adopted will ensure that any 
planning permission to which a councillor 
objects, either of his own motion or 
because he knows of objections else- 
where in the city, shall be hung up until 
it has been considered afresh by the 
planning committee. So far we see no 
difficulty in the way of working the new 
system, which should not impose serious 
delays on developing owners, and should 
do something to allay any fear that 
undesirable proposals can slip through. 
We wonder, without for the moment 
wishing to express a definite opinion, 
whether it would not be possible to 
combine with this new method some 
system of public notice of development 
proposals, so that persons who conceive 
their interests to be adversely affected, 
or persons who think the proposals 
contrary to the amenities of the city, 
could make their views known to some 
member or members of the council. 


Housing Costs 


The return of housing costs for 1954/55 
published by the Institute of Municipal 
Treasurers and Accountants is a document 
of great interest: it gives a broad picture 
of the finances of the greater part of 
the housing authorities of England and 
Wales, including the London County 
Council and all the county borough 
councils. In looking at the figures 
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produced we are impressed by the wide 
divergence in the rate subsidy per 
dwelling: the average was £62, the 
lowest £1:2 and the highest £27:9. A 
similar wide range is found in comparing 
average net rents: for three-bedroom 
houses completed on or before March 31, 
1945, the lowest is 6s. 7d. and the highest 
23s. 10d., and for houses completed after 
that date the corresponding figures are 
Ils. 1d. and 36s. 11d. 


There is shown for each authority the 
housing subsidies from rates and taxes, 
and although the majority of authorities 
managed their housing finances so that 
calls on the ratepayers were limited to 
the statutory rate contribution, a not 
insignificant minority demanded more than 
this figure. In certain cases—and these 
include some of the large authorities— 
the additional rate subsidy was nearly 
double the statutory minimum and the 
ratepayers paid more to subsidize the 
tenants than did the National Exchequer. 
How far the reasons for this state of 
affairs were good or bad it is not possible 
to deduce from the figures presented; 
such factors as excessive cost of house 
building in one area as compared with 
another, failure to set aside annually 
sufficient reserves to meet the future cost 
of repairs, failure to revise rents to cover 
increasing expenditure, may all have 
played a part. The question of demanding 
additional payments from ratepayers 
instead of from tenants is obviously a very 
important matter of principle on which 
councils may not find a decision easy to 
make: council house building, as the 
Institute return shows, has grown so 
greatly that in many towns tenants of 
such houses and their families amount to 
a quarter or more of the total population. 
Nevertheless, it is important to remember 
that they are still a section of the total 
only and to us it seems clear that sub- 
sidization of such a section by the 
remainder should be confined to statutory 
requirements save in the most exceptional 
circumstances: deliberately to relieve 
tenants of their just liabilities at the 
expense of another part of the community 
is something which local councils ought 
not to do. Many who believe sincerely 
in strong and independent local govern- 
ment go so far on this matter as to 
say that such action should not be 
allowed. 

As a postscript it is interesting to 
observe that two pioneers of differential 
rent schemes, namely, Cardiff and 
Plymouth, both increased substantially 
the credit balances on their housing 
revenue accounts during the year. We 
note with interest that a recent Gallup 
poll supports their policy. 
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RES JUDICATA IN 


The recent spate of matrimonial cases in which questions of 
estoppel by res judicata have arisen appears now to have subsided, 
and it may be possible and practicable to review the whole 
problem, in order to make some attempt to ascertain the present 
state of the law on this extremely difficult topic. 


It has been laid down time and again that in deciding matri- 
monial issues, justices should apply, so far as possible, the 
doctrines followed in the High Court when dealing with similar 
issues. Therefore, it is essential, in the first place, to consider 
the application of the rule in divorce cases, although such 
consideration need only be brief. 


Since so many matrimonial disputes are the subject of pro- 
ceedings in both the High Court and courts of summary 
jurisdiction, the relationship between the decisions of the two 
courts and their respective effects on other proceedings elsewhere 
will be dealt with, and, finally, an attempt will be made to deal 
with the problem of the application of the rule when all pro- 
ceedings take place before justices. 


The general rule of res judicata was stated by Lord Shaw in 
Hoystead v. Commissioners of Taxation [1926] A.C. at p. 170 
as follows: “. . . if in any court of competent jurisdiction, a 
decision is reached, a party is estopped from questioning it 
in a new legal proceeding. But the principle also extends to any 
point, whether of assumption or admission, which was in 
substance the ratio of and fundamental to that decision.” 
This statement has been quoted and the rule therein enunciated 
has been followed in numerous cases since. Its primary effect 
is to prevent any party against whom a decision has been given 
from raising that same issue again in subsequent proceedings. 


Proceedings in the High Court 


In applying this principle to matrimonial disputes heard in 
the High Court, the provisions of s. 4 of the Matrimonial 
Causes Act, 1950, must also be considered. By subs. (1), it is 
provided that “* on a petition for divorce, it shall be the duty of 
the court to inquire, so far as it reasonably can, into the facts 
alleged . . .”” and by subs. (2), that “if the court is satisfied 
on the evidence that (a) the case for the petitioner has been 
proved . . . the court shall pronounce a decree.” Further, by 
s. 7 (2) of the same Act, it is provided that, ‘“* On any . . . petition 
for divorce, the court may treat (a decree of judicial separation 
or an order under the Summary Jurisdiction (Separation and 
Maintenance) Acts) as sufficient proof of the adultery, desertion 
or other ground on which it was granted, but the court shall not 
pronounce a decree of divorce without receiving evidence from 
the petitioner.” 


In view of these statutory provisions, it can be said at the 
outset (in spite of the decision in Bland v. Bland (1866) L.R. 
1 P. & M. 237, which is now, it is submitted, of doubtful validity) 
that, whatever may be the position as between the parties, a 
decree based merely on an estoppel will not be granted, and that 
the allegations in the petition must be proved affirmatively, 
whatever proceedings may have taken place in the past, and 
however such proceedings may have been decided. In other 
words, where evidence on behalf of a petitioner has been 
accepted in earlier proceedings, the fact of that finding is not 
in itself sufficient in subsequent proceedings on the same issue. 

On the other hand, where allegations have already been made 


unsuccessfully in the High Court, and it is sought to repeat 
them in subsequent proceedings between the same parties, it 


MATRIMONIAL CASES BEFORE 
JUSTICES 


was decided as long ago as Finney v. Finney (1868) LR, | 
P. & M. 483, that the rule applied and that the unsuccessfy 
petitioner is estopped from so doing. This decision has been 
followed consistently, and the principle was extended in 4jj/ 
v. Hill [1954] 1 All E.R. 491; 118 J.P. 163, to an attempt to 
use by way of defence allegations earlier made unsuccessfully 
in support of a petition. 

In this case, a wife who had left her husband petitioned 
unsuccessfully for divorce on the ground of cruelty. The husband, 
after the dismissal of her petition, filed a petition alleging deser. 
tion on her part, and the wife, in her answer, alleged that she 
had just cause for leaving him, relying on allegations of 
misconduct substantially the same as those put forward in 
support of her earlier charge of cruelty. It was held that she 
was estopped from putting forward such a defence, and the 
husband was granted a decree. Whether a husband whose 
defence to his wife’s application in the High Court for mainten- 
ance had proved unsuccessful would be estopped from setting 
up a similar defence if she subsequently petitioned for divorce 
on the same ground is doubtful, but it is submitted tentatively, 
in view of the provisions of s. 4 of the Matrimonial Causes 
Act, that the duty of inquiry placed upon the court would 
prevent estoppel from operating against him. 


Proceedings in the High Court and before justices 


In accordance with the principle that relief founded on 
estoppel will not be granted, the doctrine of res judicata will 
not operate to prevent a defendant re-opening by way of defence 
to a petition matters alréady decided against him by justices 
(Kara v. Kara and Holman [1948] 2 All E.R. 16), even though 
their decision has been reviewed on appeal and upheld by a 
Divisional Court (Hudson v. Hudson—Exelby cited (1948) 
1 All E.R. 773). In each of these cases, a defendant who had 
set up an unsuccessful defence before justices was allowed to 
re-open the whole matter by way of defence when a petition 
was presented making substantially the same allegations as 
had already been found proved in the earlier proceedings before 
justices. 


From the decision in Pratt v. Pratt (1927) L.J. P. 123, it would 
appear that this rule applies equally when the allegations were 
successful on the earlier occasion. In that case, an order obtained 
by a wife on the ground of persistent cruelty was discharged 
by justices on the ground of her adultery. When, however, the 
husband petitioned for divorce on the ground of that same 
adultery, the petition was dismissed, apparently having been 
heard on the merits. 


Going a step further, it was decided by the Court of Appeal 
in Winnan v. Winnan [1949] P. 174 that an issue impliedly 
decided in earlier proceedings before justices which the petitioner 
had defended unsuccessfully, was not res judicata so as to 
prevent him from petitioning on substantially the same evidence 
as that which he had put before the justices by way of defence. 
The facts of the case may assist in making the position clearer. 


In July, 1945, justices made an order on the ground of neglect 
to maintain against a husband who had set up the defence that 
his wife had constructively deserted him. In 1947, the husband 
presented a petition alleging cruelty and desertion by his wife. 
The cruelty had been condoned, and it was therefore necessary 
for the Court to deal with the desertion issue, which the justices, 
by their decision in favour of the wife in the earlier proceedings, 
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had impliedly decided against the husband. It was held that 
this issue of desertion was not res judicata, and in fact the husband 
was granted a decree. 


When, however, justices are trying a matrimonial issue which 
has already been the subject of a decision in a Court of Record, 
the position is otherwise. In Whittaker v. Whittaker [1939] 3 All 
ER. 833, it was held that when it has been decided in a county 
court that adultery has been proved against a wife seeking to 
enforce a separation agreement containing a dum casta clause 
the issue of her adultery is res judicata and binding on justices 
before whom she seeks a maintenance order. The reverse of 
the position is shown in James v. James [1948] 1 AILE.R. 214; 112 
J.P. 156. In that case, the husband petitioned for divorce on the 
ground of his wife’s adultery, and the petition was dismissed. 
She subsequently applied to justices for an order on the ground 
of his neglect to maintain her, and her husband sought toset up, by 
way of defence, the adultery issue which had already been decided 
against him. It was held that he was estopped from so doing. 


It would seem that from the foregoing cases the following 
general propositions may be deduced. Any decision reached 
by justices on a matrimonial issue will not render that issue res 
judicata in any subsequent proceedings between the parties in 
the High Court, certainly not on a petition for divorce, and 
possibly not in any other proceedings. On the other hand, 
where a decision has been reached in the High Court (or county 
court) on a matrimonial issue, estoppel will operate should that 
issue be raised subsequently before justices. 

The clue to the position between courts of record and courts 
of summary jurisdiction is contained in the words of the learned 
President of the Divorce Division in Whittaker v. Whittaker, 
supra, when he said “* A court of summary jurisdiction is bound 
by the decision of an inferior court of record,” implying that 


justices will equally be bound by the decision of a superior court 


of record, as was in fact decided in James v. James. Having 
regard to the differences between the tribunals in procedure and 
pleadings, it is not surprising, indeed it is almost inevitable, 
that this should be so. 


Even where the decision in the superior court does not relate 
directly to the issue before justices, they should be made aware 
of it in order that they may have all the circumstances in mind 
in arriving at their decision. In Sanders v. Sanders [1952] 2 All 
E.R. 767; 116 J.P. 564, a wife whose husband had earlier 
petitioned unsuccessfully for divorce on the ground of her 
cruelty appealed against the dismissal by justices of her 
summonses for desertion and wilful neglect to maintain. 
The defence to the petition had been a mere denial of the 
cruelty alleged, without any counter-charge being made by 
the wife, and the learned commissioner, dismissing the 
petition, had stated that he accepted the evidence of the 
wife that she was ejected from the matrimonial home. 
The earlier proceedings were not brought to the notice of the 
justices on the hearing of the summonses, and the failure to do 
so was the subject of comment by Lord Merriman, P., in the 
course of his judgment. It was however held that the 
commissioner’s. finding, not being essential to his decision on 
the issue of cruelty which he was trying, did not create an 
estoppel on the trial of the issues before the justices. 


Proceedings before justices 


When both hearings take place before justices, it is well 
established that the rule of res judicata applies, whether the 
proceedings are under the Summary Jurisdiction (Separation 
and Maintenance) Acts (Stokes v. Stokes [1911] P. 195, 
Blackledge v. Blackledge [1913] P. 9, Ellis v. Ellis (1929) 93 
J.P.175, Wall v. Wall (1930) 94 J.P. 200) or under the Guardian- 
ship of Infants Acts (R. v. Middlesex Justices, ex parte Bond 
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[1933] 1 K.B. 72), but as a result of the absence of written 
pleadings in such proceedings, its application is more difficult, 
since the issues are not clarified in advance as they are in the 
High Court. Moreover, the provisions of the Matrimonial 
Causes Act do not apply. 


From time to time, a tendency to restrict the application of 
the rule has been observable. Thus, in Balchin v. Balchin [1937} 
3 All E.R. 733, the wife’s first application for an order on the 
grounds of desertion and neglect to maintain was dismissed 
in May, 1936, the justices holding that the husband’s offer to 
have her back was genuine. She applied again for an order on 
the ground of neglect to maintain in 1937. The husband again 
offered to have her back, but on this occasion, the justices, 
fully aware of the former proceedings, held that this offer was 
not genuine and made an order in her favour. The husband 
appealed. It was held that the matter was not res judicata by 
the earlier decision and the appeal was dismissed. In the course 
of his judgment, the learned President said “. . . the question 
whether the wife was wilfully absenting herself from home, 
whether the husband was making a genuine offer to have her 
back, whether she was unreasonably refusing in May, 1937, 
could not in the nature of things . . . have been finally decided 
for all time in May, 1936.” 


On the other hand, in Breakwell v. Breakwell (1947) W.N. 
249, four months after the first summons alleging desertion 
had been dismissed, an order was made on a second summons 
by the wife alleging neglect to maintain, based on evidence 
relevant to the earlier issue. On appeal, the decision was reversed, 
as it was held there was no real evidence to support the second 
complaint. It was said that the justices were bound to have 
regard to their earlier decision, and that it was in the public 
interest that there should be an end to litigation. 


In approaching the problem of the application of the rule of 
res judicata, it must always be remembered that human relation- 
ships are never static, even when the disputing spouses have 
ostensibly parted. Wherever they live, nearby or far apart, 
their lives may still impinge upon each other, directly or in- 
directly. It may be that some such considerations as these were 
in the minds of the Court in Balchin v. Balchin. Having regard 
to that case, to Breakwell v. Breakwell, and to Davis v. Davis, 
infra, it would appear to be a question of fact for the justices 
to decide in each particular case whether the relationship 
between the parties remains substantially unchanged since 
the earlier hearing, in which case the rule of res judicata may 
be applicable, or whether events have occurred since the previous 
hearing to change that relationship soas to prevent its application, 


It is therefore essential that justices should apply the rule 
with care, since, until the evidence has been given in full and 
considered in relation to the evidence given in the former 
proceedings, it can scarcely be possible for them to decide 
whether or not the particular case comes within the rule. In 
Molesworth v. Molesworth [1947] 2 All E.R. 842; 112 J.P. 
65, the wife applied for an order against her husband on 
the ground of desertion in March, 1947, and her application 
was dismissed. She applied again in June, 1947, alleging 
desertion and neglect to maintain, and this application was 
also dismissed. On Appeal, it was held that the justices 
were wrong in failing to take into account matters which 
preceded the hearing in March, and that the matrimonial 
history of the spouses should be considered as a whole, not 
piecemeal. Leave to appeal out of time against the first dismissal 
was granted, and all the summonses were remitted for re-hearing, 
Lord Merriman, P., observing, “‘I am determined that this 
matter shall be tried by a court which does not sit, if I may be 
colloquial, in blinkers. The whole case is going to be decided 
between this husband and this wife by a court which is 
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unhampered by any decision hitherto given, and has, with 
full knowledge of all the relevant facts, about which something 
can be said if any advantage is to be gained by criticizing the 
points noted as the grounds for such decision.”’ It is to be noted 
that, without expressing any opinion as to the ultimate outcome 
of the case, his lordship commented on the effect produced by 
adding together the evidence given on behalf of the wife in the 
two separate hearings. 


It is imperative that justices should not attempt to apply 
the rule prematurely. The danger of doing so is shown all too 
clearly in Cooper v. Cooper (No. 2) [1955] P. 168, the full 
judgments of Lord Merriman, P., and Collingwood, J., being 
worthy of the most careful study. 


In that case, a wife unsuccessfully applied for an order on 
the ground of persistent cruelty, alleging that, in addition to 
assaulting her on various occasions, her husband had frequently 
told her to “* pack her bags and clear out.’’ She also produced 
two notes to that effect written by her husband, the authenticity 
of which was never challenged. On the dismissal of the summons, 
she made a fresh complaint alleging desertion and neglect to 
maintain. On the second hearing, initial objection was taken 
that she was trying to re-open the previous trial. After some 
argument, it was decided to wait until some particular piece of 
evidence had been tendered. One of the notes was put in, and 
after argument, the objection was upheld, and the summons was 
dismissed, The wife appealed, and the learned President gave 
leave to appeal out of time against the earlier decision also, 
saying that it was desirable, in order to deal with the justice of 
the matter, that the whole story should be before the Court, 
including the circumstances in which the persistent cruelty 
summons was dismissed. In the event, the appeal against the 
first summons was dismissed, so that the decision of the justices 
stood, while the second summons was remitted for a re-hearing 
on its merits by a fresh bench. In the course of his judgment, 
the learned President said at p. 174, “*. . . it does not in the least 
follow from their rejection of her charge of persistent cruelty 
in which these notes were put in incidentally, or even with refer- 
ence tothe aspect of health, that because they dismissed her version 
of what happened in the married life they disbelieved that that 
particular thing happened. That would be sheer speculation. 
The way to test that issue was to let the case go on and to see 
what they did find about those notes in their proper context, 
namely in connexion with a charge of desertion; and it is one of 
those unfortunate cases where both the advocates and the court 
struck too soon, with the result that the case was never heard.” 


This case provides another example of the fact that the rule 
of res judicata will only operate when the issue decided in the 
earlier proceedings is directly and clearly in issue in the later 
proceedings, and this is so, whatever courts may have been 
concerned (see Sanders v. Sanders, supra). In Sanders v. Sanders 
and Cooper v. Cooper, the respective issues were cruelty and 
desertion, but it must be noted that this restriction of the general 
rule may operate even when the complaint is made on the same 
ground again. 


Thus in Davis v. Davis (1946) 110 J.P. 393, a wife applied 
for an order on the ground of her husband’s neglect to maintain 
her during the period immediately prior to February 12, 1946. 
The summons was dismissed, and she then applied again on the 
ground of his neglect to maintain her during the period 
immediately prior to March 19, 1946. The justices dismissed 
this summons as res judicata, and the wife appealed. The 
appeal was allowed, and the summons was remitted to the 
justices “* to hear and determine according to law ” on the ground 
that the second summons related to a period different from the 
first. It is difficult to reconcile this decision with the general 
rule of res judicata, since the issues, with the solitary exception 
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of the matter of the date, cannot have changed in so short a time 
(cf. Balchin v. Balchin, supra, where a year had elapsed between 
the two hearings). It is to be noted that in the course of his 
judgment, the learned President commented on the fact that 
the husband, for six months before the issue of the first summons 
had failed to keep up his payments under a separation agreement 
and found himself at a loss to understand how the first decision 
had been reached. 


In the course of his judgment, his lordship quoted from 
Stephen’s Digest of the Law of Evidence: “ Every judgment js 
conclusive proof as against parties and privies of facts directly 
in issue in the case, actually decided by the court, and appearing 
from the judgment itself to be the ground on which it was 
based.” In Halsbury (quoted in Dixon v. Dixon, infra) the same 
rule is stated in negative form: “It is a fundamental rule that 
a judgment is not conclusive as to anything but the point decided, 
nor of any matter which came collaterally in question nor of 
any matter incidentally cognizable.” 


So, in Dixon v. Dixon [1953] 1 All E.R. 910, it was held that 
if the ratio of the earlier decision is not clear, the Court would 
not apply the rule of res judicata so as to preveni either party 
from introducing any matter which might or might not have 
been decided in the earlier trial. Although this case related to 
pleadings in a divorce action, it is suggested, having regard to 
the course taken in Molesworth v. Molesworth and Cooper y. 
Cooper, supra, that justices, in dealing with such questions, 
should apply similar considerations. 

The difficulty of deciding whether the evidence tendered will 
support charges of cruelty or constructive desertion has 
frequently been considered judicially, but it is neither desirable 
nor practicable to enlarge on that problem in this study. The 
question, in relation to the problem of estoppel, did however 
arise in Foster v. Foster [1954] 2 All E.R. 518. 

The facts of the case are as follows. The wife, by a summons 
dated August 29, 1952, alleged persistent cruelty by her husband 
on August 16, 1952, and days prior thereto. That summons was, 
on September 17, 1952, dismissed by justices at Dorking, 
Surrey, the wife having in the meantime left the matrimonial 
home on September 4. On October 24, 1952, a summons was 
issued at her instance by Sutton justices alleging that the 
husband had been guilty of constructive desertion since 
September 4, and had wilfully neglected to maintain her. An 
order was made and the husband appealed on the ground that 
the matter was res judicata by the decision of the Dorking 
justices. As Lord Merriman, P., pointed out on the hearing of 
the appeal, the two issues of desertion and neglect to maintain 
stood or fell together, and the desertion was accordingly treated 
as being the effective issue. It was held that, although the hus- 
band’s conduct had been held not to amount to cruelty, it could 
not be said that there was no evidence to support the charge of 
constructive desertion, and the appeal was dismissed. 


A second point of interest in this inquiry emerging from that 
decision was that it was also held that the wife was not estopped 
from bringing the charge of desertion merely by reason of the 
fact that she had not brought it, as she might have done, before 
the justices on the original hearing of the persistent cruelty 
issue. It is to be noted that the actual quitting of the matrimonial 
home by the wife occurred after the issue of the summons for 
persistent cruelty. Whether a similar decision would have been 
reached had she left it before the issue of that summons is open 
to question, but it seems at least possible that she might have 
been held to be estopped from so doing, since, generally speaking, 
a party who has failed to put forward his whole case in earlier 
proceedings will be held to be estopped from doing s0 
subsequently. This however raises questions of estoppel i 
pais outside the scope of this inquiry. 
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CXX 


One final point remains to be considered, namely, the effect 
of the withdrawal of a summons on subsequent proceedings 
for the same matter on complaint before justices. 


It was stated for many years, on the authority of Pickavance 
y, Pickavance [1901] P. 60, that where a summons is withdrawn 
at the first hearing, no fresh summons can be heard on the same 
matter of complaint. This decision was however limited in its 
effect by Molesworth v. Molesworth, supra, in which case the 
first summons for desertion was substituted at the hearing for 
a summons for neglect to maintain, which was not proceeded 
with. Dealing with the question whether withdrawal of this 
first allegation of neglect to maintain estopped the wife from 
making a similar charge at the second hearing, Lord Merriman, 
p, said, “ Speaking for myself, I think that, even assuming 
Pickavance v. Pickavance is to be read with all its implications 
untouched by subsequent criticism, it does not cover the present 
case, because it is clear that this was not an unconditional 
withdrawal of the charge of wilful neglect to maintain. On the 
contrary, the charge was withdrawn on the implied condition 
that the court should then and there deal with the major charge 
of desertion. It is clear to my mind that the question of wilful 
neglect to maintain has never been adjudicated upon.” 


Pickavance v. Pickavance was finally disposed of in Land v. 
Land [1949] 2 All E.R. 218; 113 J.P. 403, in which case, in 
June, 1948, a wife withdrew unconditionally a summons 
charging desertion against her husband. In March, 1949, 
she applied for and was granted a second summons for 
desertion, and an order on that ground was made. On 
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appeal against this decision, it was held that she was not 
estopped from proceeding with the second complaint, on 
the ground that the first had not been decided on the merits. 
it was explained that the decision in Pickavance v. Pickavance, 
a case of persistent cruelty, was based on the fact that the 
second complaint had been made after the expiry of the six 
months period laid down by s. 11 of the Summary Jurisdiction 
Act, 1848 (now s. 104 of the Magistrates’ Courts Act, 1952). 
The matter of complaint in Land v. Land was desertion, a con- 
tinuing offence, so that the time limit would not apply. 


Conclusions 

To sum up, it would appear that the position when questions 
of estoppel by res judicata are raised before justices is now as 
follows. The general rule applies to both complainant and 
defendant (see Hill vy. Hill, supra) subject to the limitation 
that the first decision must relate to a matter directly in issue 
on the second occasion, and that the first decision shall have 
been reached after consideration of substantially the same 
evidence as that given at the second hearing. As a result of the 
procedure followed in courts of summary jurisdiction, this can 
only be ascertained by direct comparison of the notes of the 
evidence given on the two occasions, taking into account also 
the reasons given for reaching the first decision (see Dixon v. 
Dixon, supra). The importance of the justices stating the grounds 
on which they reach their decision has often been the subject 
of judicial comment in connexion with appeals, and it now 
becomes apparent that it will be equally, if not more, important 
in this connexion. 


EARLY VICTORIAN MAGISTRATES—III 


By Tue Rev. W. J. BOLT, B.A., LL.M. 


In 1839, at p. 88, another correspondent tried to bait the 
editor on this complicated issue of magistrates’ residence, 
“18 Ed. III, c. 2, provides that the most worthy in the county 
shall be justices in every county, 2 Hen. V, c. 1, s. 4, and c. 2, 
s. 1, that they must be resident in their several counties. Your 
opinion is requested as to whether a person who is in the commis- 
sion of the peace for a county but has not any property therein, 
or is even a housekeeper, can legally act as a justice, he not 
being a magistrate for the adjoining county.” 

The opinion stated in “ Practical Points” at 1839, p. 88, 
may astonish many readers. ‘“‘ Justice and churchwarden; 
whether incompatible. Is it consistent for the magistrate of a 
borough to take the office of churchwarden in a parish of the 
same borough ? That is, can the offices of magistrate and 
churchwarden be properly held together by the same person ? 
Subscriber.” ‘* A justice of the peace is, we consider, exempt 
from serving the office of churchwarden, but no decision has 
gone so far as to make the holding of the two offices illegal. 
And in the present day, we think it would not be so held, because, 
where the duties of the two offices clash, the party holding them 
cannot there exercise both of them. A justice of the peace was 
asurveyor, and the court of Queen’s Bench did not animadvert 
upon the circumstance, but only upon his acting in both capacities 
on an occasion where the offices clashed. See also R. v. Addams, 
2 Ad. and E. 409, where a similar question was attempted to be 
raised and in some degree argued ; but the court gave no opinion.” 


For several generations, the early friendly societies were 
within the jurisdiction of the justices; and their findings were 
frequently the subject of appeals. So, in the first volume, at 
p. 501, a report begins. “ R. v. Justices of Cambridgeshire. A 


friendly society established in 1794, under rules duly confirmed 
and enrolled, made certain new rules in 1804, the permission 
and enrolment of which were omitted to be obtained; but the new 
rules were*nevertheless acted on by the society. On a rule nisi 
for a mandamus commanding the justices to hear and determine 
the complaint of a dismissed member of such society, held, 
that neither the old nor the new rules could be resorted to for 
the purpose, and that the justices had no jurisdiction, and the 
rule for a mandamus was discharged.” 


A report on the same page, records the citing of another 
bench before a superior court. ‘“* Bail Court. R. v. Justices of 
Worcestershire. Where justices on the trial of an appeal were 
equally divided, and the chairman gave a second or casting 
vote, a rule nisi for a mandamus was granted, to enter recog- 
nizances and hear the appeal at a subsequent sessions. Lee 
moved for a rule to be directed to these justices to show cause 
why a mandamus should not issue, requiring them to enter 
recognizances and hear at a subsequent sessions, the appeal 
of the overseers of the poor of the townships of Fladbury 
against an order for removal, made by two justices, for removing 
certain parties to that parish. After the hearing of the appeal, 
which occupied nearly a whole day, the votes of the justices were 
taken, and there were 15 for quashing the order and 14 for 
confirming it, without any vote of the chairman. He thereupon 
added his vote, which made the numbers on both sides equal, 
and claimed a second vote as chairman, and gave such vote for 
confirming the order, which was thereupon confirmed accord- 
ingly. Objection was taken to this course by the appellant, 
and it was contended, cases being cited that the justices should 
adjourn the appeal. The justices refused. Rule granted.” 
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In 1839, a subscriber consulted the editor on his misgivings 
about the fees exacted by a magistrates’ clerk. At p. 56, 
“* Legality of clerk’s fees for administering oaths to magistrates.” 


The particulars are, 

** (A) Oaths usually annexed to De. Po. .... a 
(B) Oaths of allegiance in sessions bi iow ae 
(C) Bailiff ... a ian — was a me 
(D) Declaration in lieu of sacramental test failing 

OR kx poe ne mas 4 ee 
(E) Certificate when required even sais se 


In 1839, the editor made a comment, at p. 62, on a recent 
proposal to add to the justices’ duties. “‘ The propriety of con- 
ferring so large an additional jurisdiction upon justices of the 
peace as that which is contemplated by the House of Lords, 
has been warmly and, in some instances, not very temperately 
canvassed. Hard words have not been spared in the discussion; 
and in many publications, charges of corruption, partiality, 
oppression, ignorance, and we know not what else are heaped 
upon justices, as if they were seeking to obtain new powers and 
were dictating to the legislature what extent of authority it 
must grant. Any stranger would imagine after reading some of 
these productions, that the office was one of large pecuniary 
emoluments, or that it conferred some other especial advantage 
which the justices were eager to seize and appropriate to them- 
selves... In the county of Gloucester, a petition was certainly 
signed by a large body of the inhabitants, among whom were 
several magistrates, for subjecting small larcenies to the summary 
jurisdiction. If it be that every petty offence can be better tried 
by a jury, in the name of commonsense, let the experiment be 
made at once. If the country is willing to pay as many salaried 
judges as will be necessary to perform the duties now fulfilled 
by justices gratuitously, if the people are willing to serve on 
juries as often as they will be necessarily called upon for that 
purpose, should the summary jurisdiction be abolished, they 
might be assured that not a single voice would be raised up 
against it, from those who now exercise the office of justice of 
the peace.” 

The article proceeds to refer to a case I have not succeeded 
in tracing. “In the recent application for a rule for a criminal 
information against four justices of Berkshire, in which a case 
of great enormity was stated, they were accused of committing 
some persons on a charge of cutting wood to the value of 6d., 
merely to get them out of the way to prevent them from voting 
for a person whom the justices opposed. The motion was 
first made in the practice court, when Mr. Justice Littledale 
properly observed that a criminal information against four 
justices was rather too serious a matter to be granted by a 
single judge, and ordered it to be brought forward in the full 
court where accordingly it was made and the rule granted. Upon 
showing cause, it was proved most clearly that there was not a 
a shadow of ground for the charge, that the commitment was 
perfectly regular, and had been made with more than common 
caution; and the application was accordingly dismissed. But 
the language used in applying for the rule, was calculated to 
kindle and foster in the public mind, a strong prejudice against 
the office.” 


The ancient jurisdiction of the justices in labour disputes 
became overgrown with complicated rules, and a typical case 
is reported in 1840 at p. 75. ‘“* Exchequer Chamber. Johnson 
v. Read. Master and servant; jurisdiction of magistrates over. 
In order to give a magistrate jurisdiction between master and 
servant, there must be a contract to serve on the part of the 
latter. Where therefore it appears that, by the course of trade 
among calico printers, a servant or workman asked for more 
work which, on its being presented to him, he refused to perform 
and thenceforth absented himself from the factory, there is no 
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contract to serve within the Act, and the magistrate has no 
jurisdiction to commit to prison. The magistrates having 
committed a workman to prison under such circumstances, the 
court of Queen’s Bench, ordered his discharge, and an action 
being brought against the magistrate, it was held that the 
warrant of commitment was bad, because it did not distinctly 
allege that the supposed offence of the workman was committed 
within the county for which the magistrate acted. Query, 
whether a warrant of commitment under this act should not 
allege that the contract was in writing and also set out the mode 
by which it was entered into, as well as that the party was present 
before the magistrate and was adjudged to be convicted of the 
offence wherewith he was charged. Trespass for assault and 
false imprisonment. The declaration alleged that defendant 
caused plaintiff to be seized and compelled to go from and out 
of a certain building called the town hall at Croydon into and 
through diverse streets to a certain jail or prison, to wit, the 
house of correction at Brixton, and there be unlawfully imprisoned 
and kept to hard labour and to be subjected to divers blows which 
were there inflicted by the defendant in the execution of his said 
office of justice of the peace, and that defendant after committing 
the said trespasses and before the commencement of the suit and 
within one calendar month next after notice in writing, given 
as required by the statute, that is to say, on June 14, 1839, 
tendered and offered to pay to the said plaintiff the sum of £30 
as and for amends which was sufficient amends, and which sum 
the plaintiff refused to accept.” For all the bulkiness of Stone's 
volumes, present-day magistrates may be thankful that they 
are not required to unravel such tangles as these. This was not 
an isolated case, and these proceedings were not the end of it. 
At p. 265, a further development appeared in the Bail Court. 
“ R. v. Johnson. Servants; calico printers; nature of contract; 
justices’ jurisdiction.” 

““A calico printer contracted with another to print certain 
pieces of woollen cotton goods on the premises of his employer, 
who found all the materials and requisites for performing the 
contract, and he entered upon the service under the contract 
accordingly, but subsequently refused to fulfil the contract, and 
was by a justice committed under 4 Geo. IV, c. 34, s. 3, bya 
warrant setting forth the facts in similar terms to the above. 
Held, that it was a contract to do a specific piece of work and, 
as such, not a contract to serve, and therefore, not within the 
justices’ jurisdiction, and the commitment was subsequently 
illegal.” The prisoner was brought up from Brixton on a writ 
of habeas corpus, and discharged. 

In a letter at 1840, p. 341, a magistrate speaks his mind on 
proposed changes in procedure, “If it be intended by the 
Juvenile Offenders Bill to restrain the transaction of business 
by justices at their own residences I venture to suggest that its 
effect will in that respect be very objectionable. If justices may 
not take cases at their own houses or elsewhere on the spot 
where they arise, much delay, inconvenience, and expense will 
be occasioned to all parties. Persons will often be delayed 
several days in custody, of course at considerable expense, and 
often unjustly adding to the chances already existing that an 
innocent man may suffer imprisonment. Justices will often be 
detained so long at the petty sessions, that few will like to attend 
if all business is to be congregated there on one particular day, 
instead of much of it being distributed among them from day 
to day, as it now is without inconvenience or evil. In many 
districts the population is so distributed that most of the businessis 
at the extremities, and consequently the minor cases are disposed 
of by the justices residing in the immediate neighbourhood 
(when more than one is required, two meet by arrangement), 
at an inn, clerk’s office, or more frequently at a justice’s house. 
The principal and other cases whichcan be conveniently postponed, 
go to the special sessions. The prosecutor, witnesses, constable, 
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and prisoner have no distance to travel and have no inn to put 
yp at at the site of the offence, and all evidence which may be 
required is at hand, rendering re-examinations, which are very 
expensive, unnecessary. Increase the trouble and expense of 
uting offences, and few will be noticed. Few persons will 
tavel four or five miles and take up witnesses, for the purpose 
of convicting offenders for depredations or injuries under a 
pound in value. I can see nothing in the cases of juvenile offenders 
requiring an alteration in the present mode of hearing them. If 
reformation be any part of the object, surely the less con- 
sicuously public the trial, the less the person’s sense of shame 
will be hardened by it, and the greater chance he will have of 
retrieving his character and obtaining employment on his 
release. The consent of two magistrates will be a guarantee for 
justice being done. A jury of a few inhabitants would be a 
further security.” 
This was a magistrate who did not stand against the tide of 
reform without careful reflexion on his own experiences. 


In 1840, proposals to overhaul the organization of the police 
force were widely discussed, and at p. 420 the “* J.P.”” reviewed 
a pamphlet by a justice with the object of dissuading local 
authorities from supporting the change. He was the Rev. 
C. H. Bracebridge, a magistrate for the county of Warwick; 
and of the many arguments he led, one was based on the 
groundless fear that the new rural constabulary must shorten 
the days of the unpaid magistracy. “To carry out this Act, 
not only new constables and new jails and jailers, but new 
magistrates will be necessary. Can it for a moment be doubted 
that inspectors of police find it very inconvenient that their 
prisoners, witnesses, etc., should attend the leisure of a justice of 
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the peace, that they will demand and in the end will have police 
officials, stationery or ambulatory police magistrates ? The 
carrying out of the police system requires that a paid official, 
as a local judge in the first instance, should be added.” 


It was a period of abundant legislative change, and many 
justices show their alertness to it. So in 1841, at p. 155, a letter 
states, “‘ New County Courts; Gentlemen, Would it not be a 
fair and reasonable provision that the clerk intended by the 
County Courts Bill to be appointed in each town should be 
the magistrates’ clerk, inasmuch as there is every probability 
of a considerable portion of business being transferred from 
the magistrates to that court, without the clerk receiving any 
compensation, an injustice you say ought to be complained of 
with regard to the London Bill.”” The editor published the letter, 
but had a rejoinder, “‘ Our correspondent is not perhaps aware 
that there are already clerks to the county court, who necessarily 
have a prior claim.” 

The current attitude of the superior courts is thus summed up 
in an editorial at 1841, p. 285, entitled, ‘‘ When the court of 
Queen’s Bench will not interfere with the judgment of justices 
in or out of quarter sessions.” ‘ The court has always expressed 
its determination not to overrule or interfere with the judgment 
of the justices of the peace, either in or out of sessions, when it 
has been given in the proper exercise of their jurisdiction. 
When errors appear on the face of the proceedings, as in an 
information, order, or conviction, the court will not hesitate 
to quash them when duly brought before it for that purpose; 
but generally, and invariably in civil cases, the court will not 
look beyond the record to annul any judgment that shall have 
been given.” 


DANGERS OF TRADING BETWEEN A COUNCIL AND 
ITS MEMBERS, OFFICERS AND SERVANTS 


[CONTRIBUTED ] 


Not all good turns cause trouble, but those which are outside 
the trouble-making class, are ordinarily not between a local 
authority and its employees. It is only to those which are between 
these parties that this contribution relates; it is offered as a 
warning, based on facts. 


Some councils expressly or by obvious implication permit 
transactions of the kind; some are more reserved in their 
attitude on the matter, virtually tending towards disapproval, 
while others actually forbid all such relationships—perhaps on 
penalty for any breach. 


Where the first named condition obtains no legal objection 
can be taken, but that does not absolve one from the moral angle 
of the problem. Silence ought not to be assumed to imply 
consent; and any in the last category “‘ ask ’’ for all the trouble 
they get, while the others also do so, but in an aphonous way. 


Local authorities which definitely prohibit contracting of all 
kinds between themselves and their members as individuals on 
the one hand, and with their staffs (both officers and servants) 
on the other, are loyally following the spirit of the statutes. 
More than that, the performing of work for councillors by 
officials or workpeople, where there is no resolution or rule 
generally forbidding or permitting it (as happens in some cases, on 
the assumption that what is not barred is impliedly allowed) is 
more definitely avoided, since its discovery would lead to certain 
punitive action. 

While the department of a local authority to which these 
mmarks most prominently apply (because it is that which can 


do most of the work referred to) is that of the engineer and 
surveyor, several other departments come within the ambit of 
them in no uncertain way. In one department or another it 
may embrace painting, decorating, electrical and carpenters’ 
work, plumbing, gardening, and so on, and in no small measure 
the selling of materials such as plants, building materials, and 
the like. What opportunity there is for wrongful manipulation, 
and how advantage of that state of affairs may be taken, should 
be carefully examined by all who are in authority in these matters. 


Not long ago, there were press accounts of a seemingly 
flagrant breach of propriety in this field, although resolutions 
of the council specifically permitted contracting with members 
and chief officers. A works department manager was sent to 
gaol in disgrace and others (members and officers) who were 
acquitted or only named in evidence, may not be regarded as 
completely blameless in the eyes of the all-too-critical public 
who always have to foot the bill for losses of materials, time 
paid for while the recipients of the money have been working for 
others without charge, and even costs of the action where there 
is a court case. The average citizen is apt to regard all such 
persons as being “‘ tarred with the same brush.” 


Most technical departments of local authorities seem to 
resent what they regard as interference in the form of stock 
checking, recommendations for improved accounting arrange- 
ments, and the auditing of the departmental records by the 
financial officer of the council (through his staff). At least, that 
has been the present writer’s experience over a long period, and 





166 


therefore he has no hesitation in pointing out how what is dis- 
approved of by some executive officers is, if they only realized it, 
imposed or suggested for their own good. Circumstances such 
as have been alluded to justify attention being drawn to the fact 
and the affirmation of the view that, statutorily, legally, 
morally, and desirably, that is the right and indeed only safe 
course. 


There is a further aspect of the problem to be faced. It is 
that where the financial officer, either with or against the wish 
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of the technical officer, effects a perfect audit and even ensure; 
that aldermen, councillors, officers, and servants could no 
misappropriate or cause to be wrongly diverted any materials 
or misapply any labour, without being found out at an early 
stage of the happening, the doing of services of the kind referreg 
to is not only contrary to the intention of the legislature but is. 
virtually, the using of an organization set up by at the cost of 
and for the citizens as a body for the benefit of the individua), 
and even to the detriment of the community. 


WEEKLY NOTES OF CASES 


COURT OF APPEAL 
(Before Denning, Morris and Parker, L.JJ.) 
R. v. LONDON QUARTER SESSIONS APPEALS COMMITTEE. 
Ex parte ROSSI 
February 10, 13, 29, 1956 
Quarter Sessions—Appeal to—Notice of adjourned hearing sent by 
registered letter—Letter returned—Hearing in absence of res- 
pondent—Irregularity—Summary Jurisdiction (Appeal) Act, 1933 
(23 and 24 Geo. 5, c. 38), s.3 (1). 

APPEAL from Divisional Court. 

In June, 1954, a complaint made by M that R was the father of 
her bastard child was dismissed. M appealed to quarter sessions. On 
June 17, 1954, the date fixed for the hearing of the appeal, R was not 
present when the case was called on, and on an application made on 
behalf of M in his absence the case was adjourned sine die. Notice of the 
adjourned hearing was sent by registered post to R, but the letter was 
returned to the clerk of the peace with a note by the postman that there 
was no response. At the hearing M stated in evidence that R had 
evaded service. Her appeal was allowed and an order made against 
R. R applied for an order of certiorari on the ground that he had not 
had proper notice of the adjourned hearing. 

Held, (i) s. 3 (1) of the Summary Jurisdiction (Appeals) Act, 
1933, required that notice should be given of all hearings; when a 
trial went on from day to day it was sufficient for the recorder or 
chairman at the end of each day to announce the time of the next 
sitting of the court; but when a case was adjourned sine die it was 
incumbent on the clerk of the peace to give notice of the adjourned 
hearing just as he would of the original hearing. 

(ii) due service of a notice was an essential preliminary to the 
hearing of the appeal, and, unless the respondent appeared before 
quarter sessions and admitted the notice, the appellant must prove 
due service or an acknowledgment from the respondent that the notice 
had been received. 

(iii) when service of process was allowed by registered post, without 
more being said on the matter, then, if the letter was not returned, it 
was assumed to have been delivered in the ordinary course of post, 
and any judgment or order by default obtained on the face of that 
assumption was perfectly regular, but, if the letter was returned un- 
delivered, and, nevertheless, a judgment or order by default should 
afterwards be obtained, it was irregular and would be set aside ex 
debito justitiae. 

(iv) the order of quarter sessions here was irregular because there 
was no proper service and should be set aside. 

Counsel: Simon, Q.C., and Vincent, for the applicant; Michael 
Pearson, for the respondent. 

Solicitors: Good, Good & Co.; S. Dalton. 

(Reported by F. Guttman, Esq., Barrister-at-Law.) 


COURT OF CRIMINAL APPEAL 
(Before Lord Goddard, C.J., Hilbery and Byrne, JJ.) 
R. v. DEVINE 
February 13, 1956 
Criminal Law—Breach of probation—Procedure to be followed. 
APPLICATION for leave to appeal against sentence. 


The applicant was convicted at Portsmouth quarter sessions of 


larceny in a dwelling-house and was sentenced to eight years’ 
preventive detention. 

Byrne, J., in giving the judgment of the court refusing the appli- 
cation, said that there was nothing in the application, but the court 
desired to call attention to the procedure which ought to be followed 
where there was an allegation that there had been a breach of a 
probation order. The prisoner should be told where he was originally 
convicted, what happened to him, and how the breach is alleged to 
have taken place, and, if it be by a further conviction, the occasion 
of that conviction and the adjudication of the court on it. He should 


then be asked whether he admits those facts. If he does, there will be 
no further difficulty, but, if he does not, then a trial will take place, 
albeit without a jury, and the prisoner will have to be asked whether 
he desires to give evidence or call witnesses, and the court will then 
have to pronounce whether it finds that the breach of the probation 
order has been proved. 

No counsel appeared. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Before Lord Merriman, P., and Collingwood, J.) 
GUINESS yv. GUINESS 
January 26, 1956 
Husband and Wife—Separation order—Variation—Deletion of non- 
cohabitation clause—No physical violence—Possibility of recon. 
ciliation. 

APPEAL from justices. 

The parties were married in 1953, and in November, 1954, the 
justices made an order in the wife’s favour under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, on 
the grounds of persistent cruelty, desertion and wilful neglect to 
maintain. The justices included in the order a non-cohabitation 
clause. At that time the wife was pregnant, and in February, 1955, 
the child of the marriage was born. On an application by the husband 
to vary the order by deleting the non-cohabitation clause, the justices 
found that the husband had not, while the parties had been separated, 
offered any physical violence to the wife and that there could bea 
reconciliation “if only the husband would approach the wife with 
an entirely different attitude, showing her that he recognized the error 
of his ways, that he regretted his past conduct and that such conduct 
would not recur.” The justices, however, considered that the wife 
should still have the protection of the non-cohabitation clause and 
dismissed the husband’s application. On appeal, 

Held, the wife was entitled to resist any overtures by the husband 
with a view to a reconciliation in which he did not recognize the error 
of his ways, but to achieve that purpose it was not necessary to 
maintain in the order the non-cohabitation clause which precluded the 
husband from making any overtures at all, and, therefore, the clause 
should be deleted. 

Counsel: Seuffert and Gregory for the husband; D. R. Ellison for 
the wife. 

Solicitors: R. W. Platt; Sowman, Wells & Potter. 

(Reported by G. F. L. Bridgman, Esq., Barrister-at-Law.) 


February 9, 13, 1956 
SULLIVAN v. SULLIVAN 
Husband and Wife—Desertion—Constructive desertion—Assertion by 
wife that she had left matrimonial home in reasonable belief, 
induced by the husband’s conduct, that he had committed adultery 
—Need for notice and particulars. 

APPEAL by the husband against an order of Bristol justices whereby 
they held that the wife had proved her complaint of desertion and 
made an order in her favour under the Summary Jurisdiction (Separa- 
tion and Maintenance) Acts, 1895 to 1949. 

Held, there is an essential difference between making a charge of 
adultery and alleging that the conduct of one spouse has ind 
reasonable belief that adultery has been committed. In the former 
case full and proper particulars should be given, but in the latter cas 
it is appropriate and sufficient to give notice of the substance of 
case. 

Counsel: G. G. Macdonald for the husband; Huntley for the wile. 

Solicitors: Vallance & Vallance, for Parry, Mackan & Hamilton, 
Bristol; Pengelly & Co., for J. W. Ward & Son, Bristol. 

(Reported by G. F. L. Bridgman, Esq., Barrister-at-Law.) 
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MISCELLANEOUS INFORMATION 


BENEFICIAL OCCUPATION 

A case concerning the beneficial occupation of premises for rating 
purposes was heard at the Bow Street magistrates’ court on 
November 4, 1955. Rates had been demanded by the Westminster 
city council in respect of a basement and ground floor maisonette 
for the period from April 21 to June 29, 1955. The evidence showed 
that the premises, which were owned by the defendant, had been 
converted into flats. The lessee of the ground floor and basement 
maisonette had vacated the premises and surrendered the lease. The 
defendant decided to sell the premises with vacant possession of this 
maisonette and the benefit of the leases of the other flats, which were 
ocupied. He had no intention of occupying the maisonette himself. 
He decided to have photographs taken of two of the rooms to insert 
with the sale particulars, in order to assist in the disposal of the 

ises. For the purpose of the photographs he hired certain 
furniture, and this furniture remained in the premises while prospective 

hasers were viewing. Rates were claimed during the period in 
respect of which the furniture was in the premises. In the basement 
front room there was a bed, a wire mattress, a dressing table, a chair 
anda curtain that was nailed up to the window. In the large back room 
of the basement there was a dining room table with four chairs and 
asideboard, and a large rug. There was no method of cooking or 
heating. The hire of the furniture cost about £50. 

In his opening, counsel for the Westminster city council said that 
where furniture is put into premises for any purpose rates are payable. 
He said that the strongest case was Bayliss v. Chatters [1940] 1 All 
ER. 620. In that case the appellant owned four bungalows which 
were let furnished from time to time until September, 1938. From 
that time they were uninhabited. The furniture was removed and the 
water turned off. The furniture was stored in a fifth bungalow, and 
asixth was used for show purposes. The appellant was willing at all 
times to let the bungalows, either furnished or unfurnished, and they 
were advertised as being so to let. It was held that the appellant was 
in beneficial occupation of the bungalows at the material time. 

The defendant said that Bayliss v. Chatters was in line with Overseers 
of Bootle v. Liverpool Warehousing Co. (1901) 65 J.P. 740, and Borwick 
y. Southwark Corporation (1909) 73 J.P. 38. 

In the former case the respondents had all goods removed from 
certain warehouses, which they owned, and the warehouses remained 
unused and unoccupied. They continued to be advertised in the list 
of warehouses to be let by the respondents. Each warehouse was one 
of a block through which a continuous shafting passed, and at the 
end of the block was a notice, “‘ For storage apply to the Liverpool 
Warehousing Company.” It was held that there was no rateable 
occupation of the premises. 

In the latter case a firm of manufacturers purchased a building to 
which they might transfer their business in the event of their existing 
factory being burnt or other emergency arising. They put into the 
building and affixed to the walls some shafting and wooden benches 
suitable for their business, but no engine or motive power, and it was 
inapable of being used for that business until further fitted up for 
the purpose. There were no chattels in it, and except as above 
mentioned it was wholly empty. It was held that the act of the owners 
in keeping the premises in readiness for use in their business at any 
moment that they might be required amounted to occupation of the 
premises by them, so as render them liable to be rated. 

The defendant contended that the distinction between these cases 
was that in Overseers of Bootle v. Liverpool Warehousing Co. there 
was no intention of occupying the premises, whereas in Borwick v. 
Southwark Corporation there was such an intention. Bayliss v. 
Chatters is in line with these cases, in that there was an intention to 
sll or occupy the premises at any time. 

The defendant said that he relied mainly on the judgment of Lord 
Alverstone, C.J., in Gage v. Wren (1903) 67 J.P. 32, where he said, 
“L will take it . . . that (the respondent) removed everything except 
such things as an incoming tenant would have to take, such as fixtures, 
blinds, meters, floorcloth, and things of that kind. I quite agree that 
if those things were left in the house with a view of finding a purchaser 
or an incoming tenant, the inference of law to be drawn from that 
would not be that there was any evidence of occupation.” 

The defendant contended that the case before the court was covered 
by this statement of the law; there was no distinction between leaving 
atticles in premises and putting them in, and the dominant considera- 
ton was that he had no intention of occupying the premises—the 
furniture was in the maisonette only for the purpose of selling the 
premises. Indeed his position was stronger than that of the respondent 
in Gage v. Wren, because he had never been in occupation. 

The facts of that case were that the respondent took a lease of and 
furnished a house for the purpose of receiving boarders. She did not 


reside in the house, and at the beginning of winter she removed from 
the house all her furniture, except some fixtures and other articles 
which she had hired from the previous tenant, and with the exception 
of these fixtures the house was empty during the winter. The respondent 
intended to return, and in fact did return to the house at the beginning 
of the following summer when the occupation was likely to be 
profitable, and she refurnished the house. She claimed exemption 
from a general district rate for the period of the winter during which 
the house was empty, upon the ground that the premises were then 
“unoccupied.” It was held that the respondent was in beneficial 
occupation of the house during the whole of the time. ; 

The defendant said that the Lord Chief Justice found against the 
ratepayer in that case because she was going back, and that if she 
had left furniture in the house with no intention of returning she 
would not have been rateable. 

In R. v. Melladew (1907) 1 K.B. 192; 71 J.P. 125, Collins, M.R., 
said at p. 202 of the first cited report, “* 1 am aware that ownership 
is distinct from occupation, and that an owner does not make himself 
rateable by trying to let a house which he has ceased to inhabit.” 

The defendant also relied on Associated Cinema Properties v. 
Hampstead Borough Council [1944] 1 All E.R. 436; 108 J.P. 155. 
The facts of that case were that by an agreement in writing a company 
took for a term dwelling-houses so that they might have accommodation 
available for use as offices, in the event of their premises being rendered 
unfit for use by enemy action, or for use “‘ owing to the exigencies of 
their business.”” The company did not use the premises for any purpose, 
nor enter into physical possession of, nor place any furniture or other 
chattels on, the premises at any material times. It was held that a mere 
intention to occupy premises on the happening of a future uncertain 
event cannot, without more, be regarded as evidence of occupation, 
and, therefore, that the company were not in rateable occupation of 
the premises. 

The defendant contended that Associated Cinema Properties v. 
Hampstead Borough Council, a Court of Appeal decision, was an 
answer to Bayliss v. Chatters. He further contended that Bayliss v. 
Chatters would not be accepted again in the Court of Appeal, that it 
established no principle, that it depended on its particular facts, and 
that it was almost explained away by Ryde on Rating. 

The defendant also referred to L.C.C. v. Hackney Borough Council 
(1928) 92 J.P. 138, in which it was held that the mere presence of a 
few “‘ unwieldy and obsolete articles” of furniture which were not 
worth removing was held not to affect the matter. 

The defendant contended that if he had completely furnished the 
house and it was ready for occupation, he would nevertheless not 
be liable if he intended to remove the furniture and had no intention 
of moving in. In the case at issue it would not be possible to live in 
the premises. 

In reply, counsel for the city council said that the defendant 
occupied the premises for purposes that he thought to his advantage. 

The importance of Bayliss v. Chatters for present purposes is that 
it deals with a house which was for sale or letting. In the case of the 
house where the furniture was stored, it was not challenged that it 
was rateable. The point was that the owner could have switched the 
furniture to make any one of the bungalows look attractive to a pros- 
pective tenant. There was no suggestion that the owner ever intended 
to live in any one of the bungalows, but the rating of the sixth bungalow 
was never challenged. The facts were very similar to the position in 
this case. A fortiori, a partly furnished maisonette is rateable. 

As to the validity of Bayliss vy. Chatters, it was considered by 
Charles, J., in the hearing of Associated Cinema Properties v. Hamp- 
stead Borough Council before the Divisonal Court, and it was apparent 
when the case went to the Court of Appeal that he had done so. 
Furthermore, Hallett, J., referred to the case in the Divisional Court, 
and the Court of Appeal did not question the correctness of its being 
so referred to. 

Counsel for the city council contended that the reservation of 
the editor of Ryde does not minimize the effect of Bayliss v. Chatters. 

He also quoted with approval the remarks of Macmorran, K.C., 
appearing for the appellants in Borwick v. Southwark Corporation 
[1909] 1 K.B. 78 at p. 80. “ If a man buys a house to live in when he 
wants it, but puts no furniture in it, his ownership and consequent 
power of occupying it do not make him an occupier. It would be 
otherwise if the owner had some furniture or other chattels upon the 
premises, for then he would in fact make a use of the premises as a 
storehouse for the chattels, even though he did not use them in any 
other respect.” 

The learned magistrate, Mr. R. H. Blundell, found on the facts 
put before the court that there was a beneficial occupation such as 
rendered the defendant liable to be rated. 
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THE COUNTY BOROUGH OF BRIGHTON : 
CHIEF CONSTABLE’S REPORT FOR 1955 


During 1955, Brighton was honoured by visits from three members 
of the Royal Family, the Queen Mother, Princess Margaret and 
Princess Alexandra. The chief constable was well satisfied with the 
way the police carried out their special duties on these occasions. 

The car parking problem in the borough was accentuated by the 
long period of summer weather which attracted even larger crowds 
of visitors than were expected. Strangely enough, however, it is 
recorded that the 256,400 car-park tickets which were issued were 
9,000 less than in 1954. There may, of course, have been increasing 
through traffic which did not make use of the car parks provided. In 
September alone, 39,800 tickets were issued. With all this volume of 
traffic there are recorded only 61 offences of motor vehicle obstruction, 
so either Brighton’s inhabitants and visitors are extremely careful 
and considerate when they leave their cars or else the car parking 
facilities are more than usually adequate—perhaps it is both. Naturally 
a borough which seeks, as part of its livelihood, to attract visitors does 
not want to discourage them by prosecutions when they park their 
cars. 

An increase of 21 in authorized strength, consequent upon the 
introduction of the 88-hour fortnight, and an addition of two to the 
number of policewomen, made the total up to 283. On December 31 
there were 16 vacancies, the two additional women and five extra men 
having been recruited. During the year Superintendent Baker left 
the force to become chief constable of Northampton. 

During visits by youth organizations to the crime prevention ex- 
hibition at Wellington Road police station the opportunity was taken 
to address the visitors on matters of good citizenship and respect 
for property. This is an aspect of education which is not aiways 
sufficiently emphasized, and it is important that it should be, to counter 
the all too prevalent attitude of mind which makes people seek to 
get as much as possible and to give the minimum in return. The 100 
recorded cases of taking and driving away vehicles are glaring examples 
of a complete lack of respect for property, and this offence is often 
committed quite lightheartedly by young men who need a good deal 
of educating, or re-educating, on such matters. 

The chief constable pursues a vigorous policy of trying to encourage 
the public to protect their own property and to help the police in their 
war on crime. Crime prevention officers (an inspector and two sergeants 
in each division) follow up police reports on property poorly protected 
and give advice on how to increase security. It is recorded that their 
work is invaluable. 

The figures on crime and offenders show interesting variations from 
1954. For indictable offences 420 persons were prosecuted in 1954 and 
540 in 1955. These proceedings resulted in 266 and 481 convictions 
respectively. The percentage of detected crime rose from 55°5 to the 
very high one of 61°3. The total number of crimes reported was 1,608, 
42 less than in 1954. 

The “999” system was increasingly used, but a number of the 
calls were not of an emergency nature and when this happened “ no 
opportunity was lost in endeavouring to educate the general public 
in the correct use of the 999 system.” 

There is still need for more police houses. Applications for accom- 
modation were continually being received, particularly from probationer 
constables. It must be important to try to satisfy this need in order 
to retain men in the service. 

The special constables did good work. There was an obligatory 
patrol duty for nine weeks during the summer, and volunteers for 
other duties came forward readily during the rest of the year. Their 
work was very much appreciated. 


WORCESTER PROBATION REPORT 


One of the most encouraging features in the annual report of 
Mr. J. Clifford Cooper, probation officer for the city of Worcester, 
deals with the after-care of men discharged after sentences of imprison- 
ment or corrective training. Some details are given of cases in which 
men with many previous convictions have settled down to regular 
work with every prospect of continuing to make good. As it is generally 
considered that this is some of the most difficult and often discouraging 
work undertaken by probation officers, it is pleasant to read of these 
good results. 

What happens to boys who have been to a detention centre, and 
how far this treatment is successful, are matters of interest. This 
report states that since the Kidlington detention centre opened in 
August, 1952, a total of 12 youths have been committed there from 
Worcester city juvenile court, seven of whom returned to probation 
supervision and the others to voluntary supervision. Of these 12, 
only one has so far been re-convicted. 

There is the not uncommon criticism of fathers who leave the up- 
bringing of their children to the mother and who show no interest in 
a boy’s work or leisure employment. As Mr. Cooper says, “* What a 
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difference it makes to a boy, particularly in early adolescence to knoy 
that Dad is really someone who enters into his every interest—schog}, 
play, hobbies, work, etc., and is there with help and guidance when 
needed.” 

Mrs. K. E. Strangeman, who is Mr. Cooper’s colleague, also ge. 
plores the fact that so many parents of juvenile offenders are foung 
to have taken little interest in their children’s activities. She alg 
complains that many parents persist in regarding probation as , 
“let off” and make light of the offence committed. This must haye 
a bad effect on the child’s attitude. 

That probation can be anything but a “* let-off ”’ is illustrated by the 
case of a 17 year old girl placed on probation for two years for em. 
bezzlement of sums amounting to £89 18s. 6d. She was further ordered 
to repay at the rate of £1 a week. Costs also had to be paid. Work 
was found for her, and, after a little difficulty at first, she went op 
paying until the whole amount was completed. 

The girl subsequently married and began to save to buy their own 
house. The probation order was discharged. This we should regard 
as an excellent example of successful probation. 


COUNTY BOROUGH OF ROCHDALE: 
CHIEF CONSTABLE’S REPORT FOR 1955 

Separate reports are issued, one dealing specially with licensing 
matters and the other with the many other aspects of police duties and 
related problems. 

The chief constable is glad to note that improvements and repairs 
to licensed premises have received much more attention and that there 
is now “ tangible proof of the desire to have an improved minimum 
standard, and where the trade justifies it, a considerable material 
renovation.” He calls attention to the need for licensees to keep a 
sharp check on drinking by young persons under 18, and notes that 
in Rochdale special precautions are taken in this respect when 
occasional licences are granted for public dances. The bar has to be 
in a separate room away from the dance hall and a notice is exhibited 
stating that no person under 18 is admitted to that room. A substantial 
increase in the number of persons proceeded against for drunkenness 
has to be recorded, the total of 118 being the highest for 40 years and 
representing an increase of 38 per cent. on 1954. In the chief constable's 
view one cause of this is the excessive number of licensed houses. 
Comparison with similar towns shows that Rochdale has only 316 
persons per licensed house. At the other end of the scale Southport 
has 756. 

There were five prosecutions for driving, or being in charge of, 
motor vehicles whilst under the influence of drink. Two defendants 
were dealt with at the magistrates’ court and were, respectively, 
fined £20 and sent to prison for three months, with disqualifications for 
one year and three years. The other three defendants were tried at 
quarter sessions. One was acquitted, one conditionally discharged, 
with an order for £25 costs, and the third was fined £15, without any 
disqualification. 

The introduction of the 88-hour fortnight on September 5, 1955, 
necessitated an increase in authorized establishment of one inspector, 
two sergeants and 11 constables, including one woman. This brought 
the total to 178. Actual strength on December 31, 1955, was 154. The 
recruiting position is very. difficult. There were nine voluntary 
resignations during the year, including five men wanting higher wages 
and three finding police work uncongenial. One member of the force 
was dismissed. As only five were appointed the result was a net loss 
of five. The five appointments were made from 40 applicants, the others 
having all to be rejected for various reasons, except two whose appli- 
cations were still under consideration at the end of the year. The 
chief constable fears that even the increased pay announced in 
December, 1955, may not be sufficient to attract an adequate number 
of recruits of the right quality. 

There is also a dearth of new recruits for the special constabulary, 
and the chief constable urges younger men to take up this work as 
an opportunity of serving their town. 

There is a mild criticism of the policy of deferring the acquisition of 
new police vehicles on the ground that old ones which need replacement 
are not capable of giving the first class service essential for some 
police duties. 

The curtailment of duties by the introduction of the 44-hour 
week has added to the difficulty experienced in giving adequate 
cover on the various beats, which is referred to as * the essence of 
sound police work.” 

Russler, one of the police dogs, is commended for his good work 
in tracking a poultry thief so effectively that the police arrived at the 
offender’s house in time to find the stolen chickens being cooked. 

The extra trouble given to police by lights being left burning and 
premises being inadequately secured (total 1,766, an increase of 14 
on 1954) is noted. The inadequacy of the maximum penalty for 
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ing animals to stray on the highway is commented on, attention 
eing called to the danger which such animals can cause, particularly 
ight. 
uO ded crime dropped by 92 cases compared with 1954, the total 
for 1955 being 870 “ accepted crimes”; 314 persons were prosecuted 
for indictable offences of whom 181 were over 21, 42 were aged 17 
9 20, and 91 were under 17. 
The chief constable is yery disturbed by the increasing traffic 
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problem, and he blames mostly the lack of thought and consideration 
for others which so many road users show. In Rochdale vehicle 
registrations have increased from 4,221 in 1938 to 7,886 in 1955, and 
the comment is “‘ Where are the vehicles going to wait?” This pro- 
blem is not peculiar to Rochdale; _ it affects the whole country, 
particularly the larger towns which have to accommodate both their 
local vehicles and a great deal of through traffic. We regret that we 
cannot suggest a satisfactory solution. 


GLEANINGS FROM THE PRESS 


News Chronicle. February 17, 1956 
CUDDLING—AT 63 m.p.h. 
No Menace, Court Decides 

Can a man drive a car with one arm round a girl’s waist and the 
girl's head resting on his shoulder, without breaking motoring laws ? 
" Yes, decided Dorking magistrates yesterday. They dismissed a 
summons against 23 year old photographer Christopher Paul Smedley, 
of Homefield Road, Wimbledon. 

He was accused of not having proper control of the car. 

A motor-cycle patrol man said he followed Smedley’s small sports 
cramile and a half. Smedley overtook eight cars and reached 63 m.p.h. 

He saw Smedley had only one hand on the wheel at the time. 

But, he admitted, the car was driven quite well and caused no danger. 


Regulation 86 of the Motor Vehicles (Construction and Use) 
Regulations, 1955, provides that “no person while actually driving 
a motor vehicle shall be in such a position that he cannot have 
proper control over the vehicle or that he cannot retain a full view of 
the road and traffic ahead.”” Regulation 86 is contained in part III 
of the regulations. Regulation 104 provides that “if any person 
uses Or Causes Or permits to be used on any road a motor vehicle or 
trailer in contravention of or fails to comply with any of the preceding 
regulations contained in part III of these regulations he shall for each 
ofience be liable to a fine not exceeding £20.” 

It is a question of fact for the court to decide whether in any case 
before it the driver could or could not have proper control over his 
vehicle. In this case the magistrates at Dorking evidently decided 
that, on the evidence given to them, the driver could, and did, have 
proper control, although his speed was fast and he had his arm round 
agirl’s waist at the time. : 


Daily Telegraph. February 15, 1956 
INSPECTOR JACOBS TO APPEAL 
Police Dismissal 


Inspector Charles Reuben Jacobs, 47, formerly of “‘C” Division, 
West End Central police station, is to appeal to the Home Secretary 
against his dismissal from the metropolitan force, his daughter, Mrs. 
Mary Sylvester, stated yesterday. He was found guilty of three charges 
under the Police Discipline Code. 

His dismissal, and rejection of an appeal to Sir John Nott-Bower, 
Metropolitan Police Commissioner, were announced by Scotland Yard 
on Monday. The charges were: Assisting a convicted prostitute to 
obtain premises; failing to disclose in court a man’s previous convictions; 
and failing to account for property he took from an arrested man. 

Jacobs, suspended on February 1, has been on sick leave for several 
months and was yesterday still in hospital. A Home Office spokesman 
said: “ The appeal has not reached us yet.” 


The Home Secretary is empowered to make regulations as to the 
government, mutual aid, pay, allowances, clothing, expenses and 
conditions of service of the members of all police forces in England 
and Wales, and every police authority must comply with the regulations 
made by him (s. 4, Police Act, 1919). 

The Discipline Regulations made under that section now in force 
ae the Police (Discipline) Regulations, 1952 (S.I. 1952 No. 1705), 
% amended by the Police (Discipline) Regulations, 1954 (S.I. 1954 
No. 1687). Those regulations do not apply to chief constables, deputy 
chief constables, or assistant chief constables. The regulations appli- 
table to them are the Police (Discipline) (Deputy Chief Constables, 
Assistant Chief Constables and Chief Constables) Regulations, 1952 
(81. 1952 No. 1706), as amended by the Police (Discipline) (Deputy 
Chief Constables, Assistant Chief Constables and Chief Constables) 
Regulations, 1954 (S.I. 1954, No. 1688). 

discipline code under which the inspector was dealt with is 
scheduled to the Police (Discipline) Regulations, 1952. Those regula- 
lions apply to the metropolitan police force with such modifications, 
adaptions and exceptions as shall have been approved by the Secretary 
of State and published in the general orders of that force (reg. 21). 


The procedure to be followed on the hearing of a case under the 
discipline code is laid down in detail in the regulations. Under reg. 8 
a verbatim record of the proceedings at the hearing must be taken and 
a transcription of the record must be made if the accused desires to 
appeal to the Secretary of State. 

A member of a police force who is punished by dismissal, by being 
required to resign as an alternative to dismissal, by reduction in rank, 
or by reduction in rate of pay, may appeal to the Secretary of State 
(s. 1, Police (Appeals) Act, 1927, as amended by s. 1, Police (Appeals) 
Act, 1943). 

The Secretary of State, unless it appears to him that the appeal 
can properly be determined without hearing oral evidence, appoints 
one or more persons, of whom at least one must be experienced in 
police administration, to hold an inquiry and report to him. After 
considering the documents submitted to him by the appellant and the 
respondent and the report of the inquiry (if any) the Secretary of 
State, unless he thinks fit to remit the case for further investigation 
by the persons who held the inquiry, or to the disciplinary authority 
for further consideration, makes an order either (a) allowing the appeal, 
or (6) dismissing the appeal, or (c) varying the punishment by substitut- 
ing some other punishment (whether more or less severe) which the 
disciplinary authority might have awarded. The order of the Secretary 
of State must be sent to the appellant and the respondent, with a 
copy of the report of the inquiry (if any), and the order is final and 
binding upon all parties (s. 2, Police (Appeals) Act, 1937, as amended 
by Police (Appeals) Act, 1943). 


Daily Herald. February 17, 1956 
BEAT-THE-FROST DRIVER BANNED FOR A YEAR 


He had been drinking all day but Stanley Butfoy’s head was still 
clear enough by the evening for him to realize how cold it was getting. 

So he slipped a coat over his shirtsleeves and nipped out of the house 
to drain his car radiator. 

His head did not remain clear out there. The cold air made it spin. 
The police found him slumped over the driving wheel. 

They charged him with being in charge of a car while under the influence 
of drink, though Butfoy protested— 

He had no intention of driving; 

He would not have been able to do so even if he wanted to—for the 
ignition key was in his jacket pocket in the house. 

But Butfoy, 44 year old coal porter and driver, of Beresford Avenue, 
Hanwell, Middlesex, pleaded guilty yesterday at Middlesex sessions. 

And his counsel pointed out: “* As the law stands he must be dis- 


qualified.” 
Clean Record 


Counsel added: “* It is one of those cases where under the proposed 
new Act coming before Parliament shortly NO ban would be imposed.” 

Butfoy had driven for 22 years with an “ absolutely clean licence,” 
the court was told. And after hearing that disqualification would affect 
his job, the chairman, Mr. Eric Neve, Q.C., limited it to 12 months and 
restricted it to private vehicles only. 

Butfoy was also fined £5. 


This man was charged with being in charge of a motor vehicle on 
a road while under the influence of drink to such an extent as to be 
incapable of having proper control of the vehicle, contrary to s. 15 
of the Road Traffic Act, 1930. 

Although he was not driving and had no intention of driving he 
was still in charge of the car. He was represented by counsel and he 
pleaded guilty to the offence. Haines v. Roberts [1953] 1 All E.R. 
344; 117 J.P. 123, is authority for saying that a person who leaves a 
motor vehicle in a road or public place remains in charge of it until 
he puts it in charge of some other person. 

The court disqualified the defendant for 12 months, limiting the 
disqualification to private cars. Section 15 (2) of the Road Traffic 
Act, 1930, provides that “a person convicted of an offence under this 
section shall, unless the court for special reasons thinks fit to order 
otherwise and without prejudice to the power of the court to order 
a longer period of disqualification, be disqualified for a period of 
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12 months from the date of conviction for holding or obtaining a 
licence.”” Section 6 (1) gives power to disqualify for any offence in 
connexion with the driving of a motor vehicle (not being an offence 
under Part IV of the Act) and to endorse the conviction on the driving 
licence of the offender, provided that “if the court thinks fit, any 
disqualification imposed under this section may be limited to the 
driving of a motor vehicle of the same class or description as the 
vehicle in relation to which the offence was committed.”” In Burrows v. 
Hall [1950] 2 All E.R. 186; 114 J.P. 356, it was held that the power 
given by s. 6 (1) so to limit the disqualification applied to all dis- 
qualifications under the Act (except part IV). In that case a lorry 
driver was disqualified for driving private cars only, in order not to 
prevent him from following his occupation. 


Evening Standard. February 21, 1956 


MISSILE, TO WIT A SNOWBALL, HIT POLICEMAN ON THE 
NECK 
It was ** Wantonly Discharged ’’ by a Student 

Patrick William Huggins, 26 year old student, threw a snowball and 
it hit a policeman. At West London court today he was fined £1 for 
“* wantonly discharging a missile, to wit a snowball, to the damage or 
danger of persons in Kensington Court.” 

A charge of assaulting Police-constable Gregory—who said that the 
snowball caught him on the neck—was withdrawn. 

P.C. Gregory said that he did not think there was anything malicious 
about the incident. When arrested, Huggins said it was only a joke. 
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Not so funny 


The magistrate (Mr. E. R. Guest) told the duffle-coated student ix 
the dock: “ You have got to remember that not everybody thinks 
funny, when he has got a long tour of night duty, to have a lot of snoy 
down his neck. I expect you were going home to bed.” 

Huggins, whose address is Kensington Court Mews, Kensingtm, 
pleaded guilty and expressed his regret. 


We referred to s. 54 of the Metropolitan Police Act, 1839, at p, 
122, ante, and we then cited the case of Clarke v. Hoggins (186) 
142 E.R. 909, as to the meaning of “ wantonly.” 

The offence in this case is under s. 54 (15), which provides thy 

““every person who shall wantonly discharge any firearm, or throy 
or discharge any stone or other missile, to the damage or danger of 
any person, or make any bonfire, or throw or set fire to any firework,” 
in any thoroughfare or public place within the limits of the metro. 
politan police district shall be liable to a penalty not more than 4. 

There is a similar provision in a subsection of s. 28 of the Tow, 
Police Clauses Act, 1847, relating to “every person who wanton) 
discharges any firearm, or throws or discharges any stone or othe 
missile, or makes any bonfire, or throws or sets fire to any firework.” 
in any street to the obstruction, annoyance or danger of the resident: 
or passengers. 

There is no doubt that a snowball is a missile. Nuttall’s Standarj 
Dictionary defines ** missile ” as “* anything thrown or projected from 
the hand.” 


CORRESPONDENCE 


The Editor, 
Justice of the Peace and 
Local Government Review. 
Dear Sir, 
SUBMISSION OF ‘* NO CASE” IN MATRIMONIAL CASES 

In a recent article at 120 J.P.N. 53, the opinion is expressed that 
by reason of r. 18 of the Magistrates’ Courts Rules, 1952, justices 
cannot properly put a defendant to his election when he desires to 
make a submission in matrimonial proceedings that there is no case 
to answer. It is said that the rule gives the defendant an absolute 
right to address the court which does not depend in any way upon 
whether he afterwards calls evidence and the assumption is made 
that when a defendant makes such a submission he is exercising a 
right to address the court within the meaning of the rule. Now the 
purpose of the Magistrates’ Courts Act and the rules of 1952, was to 
consolidate previously existing enactments with incidental corrections 
and minor improvements. If indeed r. 18 covers a submission of no 
case there has been a substantial change made in the law. It means 
that justices can no longer hear such a matter fully argued; that the 
complainant cannot address the court in reply. And if a submission 
of no case is an address for the purposes of r. 18, what is the position 
when an advocate desires to address the court on, say, the admis- 
sibility of evidence proposed to be tendered ? 

The practice in magistrates’ courts and in the superior courts is 
so well established that clear words would be required to deprive a 
court of a right to hear any legal argument that may assist it. The 
only case I am aware of in which it has ever been suggested that 
justices have no discretion to hear argument was the unreported and 
unsatisfactory case of Brown v. Higgins (1942), which at one time was 
mentioned in Stone but which was deliberately omitted several years 
ago. 

It is submitted that when r. 18 speaks of an address it can only be 
referring to an ordinary opening or closing speech and that the 
position still is that no statutory provision covers a submission of 
no case or any other legal submission. 

In the absence of any statutory provision, magistrates cannot 
dismiss as mere obiter dicta the clear and consistent directions of 
the Divorce Court in such cases as Goodwin v. Goodwin (1947) W.N. 
28, Baverstock v. Baverstock (1951) W.N. 104, and Henry v. Henry 
(1955) 119 J.P.N. 852, and must apply what has become to be known 
as the rule in Alexander v. Rayson. 

Your journal has in the past sought to distinguish a submission 
which is based on a complete acceptance of the complainant’s evidence 
and one which may question the reliability of that evidence, but this 
is a nice distinction which car rarely, if ever, be applied in practice 
and, in any case, justices cannot determine the nature of a submission 
before they have heard it, and they cannot always rely on an advocate’s 
assurance as to the nature of his proposed submission. 

The view was expressed at 111 J.P.N. 252, that to apply the rule in 
Alexander v. Rayson would mean that extra time would be likely to 


be occupied in magistrates’ courts but in truth the converse applies, 
The learned President of the Divorce Court has made it clear that it 
is usually better to hear both sides in matrimonial cases (see Ramsden 
v. Ramsden [1954] 2 All E.R. 623) and that it is desirable to do» 
in border-line cases (Waters v. Waters, The Times, January 18, 1956) 
If a complainant's case clearly lacks substance, justices can dismiss it 
without the need for a submission. If the rule is applied in other 
cases it will generally operate to relieve the court from the necessity 
of having to listen to a submission that cannot be upheld. 
Yours faithfully, 
L. H. SHARPE. 
Justices’ Clerk’s Office, 
44 Princes Street, 
Ipswich. 

[We are obliged to our esteemed correspondent for the clear way he 
deals with this matter, but we fail to appreciate why it should k 
assumed that in treating making a submission of no case as One formol 
addressing the court within r. 18 we are excluding the universally 
ey right of reply (by either side) to a point of law raised by the 
other. 

As our correspondent indicates, a submission of no case may be: 

(a) I have no case to answer because, under cross-examination, the 
po mage for the complainant has been so shaken as not to be accepi- 
able, or 

(6) Even accepting all the complainant’s evidence it does not, it 
law, make a case for me to answer, or 

(c) A combination of (a) and (5). 

There can be no doubt, we think, that if the submission is unde 
(a) the complainant cannot reply, but if it is under (6) or (c) : 
complainant has the right already referred to of replying so far as the 
point of law is concerned. This right of reply on any point of law 
exists, and is exercised, at any stage of the proceedings quite independ. 
ently of the Magistrates’ Courts Rules. It may concern a question of 
the admissibility of evidence, of the means of proving a documenl, 
and so on. We fail to see that its existence weakens in any way the 
oo put forward in the article at 120 J.P.N. 53—Ed., J.P. and 
L.G.R.] 


The Editor, 
Justice of the Peace and 
Local Government Review 
DEAR Sir, 
THE IMPORTANCE OF STATEMENTS MADE AT THE TIME 

With reference to Mr. Taylor’s letter in your issue of February 4 
1956, I would like to comment as foilows. 

Regulation 9 of the Police (Discipline) (Deputy Chief Constable, 
Assistant Chief Constables, and Chief Constables) Regulations, 1952 
provide that the first explanation given to a police authority by a 
accused officer in accordance with reg. 1 “ shall not be admissible 
unless, etc., etc. 
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But reg. 1 deals very loosely with vague complaints, not specific 
F ; so any explanation given is not under any form of caution 
io the effect that proceedings are contemplated for specific offences. 

This then surely brings the matter into its proper place amongst 
ll statements made by persons not under caution. In such cases I 
ihink it is established practice, although not entirely recognized by 
the law on the subject, to exclude such statements unless the accused 
wish otherwise. 

To go further. If the procedure was to be extended to members of 
the public as Mr. Taylor commends, I am very certain that the first 
conviction under it would be quashed with severe comments by any 

| court, because it is so Gilbertian and contrary to the rule that 
iystice must not only be done, but also must manifestly appear to be 
done. To take a hypothetical but by no means out of the ordinary 
case. A police committee receive a complaint alleging some instance of 
misconduct by their chief constable (these complaints are mostly in 
very wide and general terms). In accordance with reg. | he is asked 
ifhe wishes to tell them his version. We will assume that he does so 
in writing, and in so doing makes an admission or semi-admission of 


quilt. 


THE WEEK IN 


From Our Lobby 


Concern at the increasing extent to which prostitution is carried on 
inthe streets of London was expressed by Mr. W. Shepherd (Cheadle) 
when he initiated an Adjournment debate on the subject in the 
Commons. He spoke of the bad impression created upon our visitors 
fom the Commonwealth, and suggested that something should be 
done before the tourist season started again. 

[t was estimated that about 780 prostitutes were operating in the 
West End, and that the turnover in a year was as much as £8 million. 
That was very big business, and it was fair to say that 50 per cent. 
ofthis prostitution was organized on a commercial basis. The primary 

izers were first, Maltese; secondly, Cypriots and latterly, West 
Indians, and there was evidence that negroes were bringing girls into 
this country from the West Indies for this purpose. 

Mr. Shepherd said that the penalties were inadequate; the police 
had insufficient resources to deal with prostitution; and that the 
bribery and corruption so closely associated with the business tended 
tohave a damaging effect on the police. It was possible for a prostitute 
to work seven days a week for two or three weeks and accumulate 
only perhaps one fine due to the police’s system of bringing in those 
girls in rotation. The maximum fine of £2 was really not a deterrent 
in present circumstances for women who were earning anything 
between £80 and £120 a week. The fine was based on Victorian price 
kvels, 


Another difficulty was that magistrates objected to having a lot 
of prostitutes brought into their courts. He did not complain of that 
—it wes disagreeable and interfered with the normal work of their 
courts. He suggested that the Home Secretary might well consider 
having night was well as day courts. Every person soliciting on the 
streets could be brought before the courts each night, and that would 
ina very short time deal a very serious blow at the business. 

Mr. Shepherd suggested that an assistant commissioner of police 
te appointed specially to look after the West End as a whole-time 
job, not a policeman, but a man appointed from the Public Prosecutor’s 
fice, a man with some legal training. 

The Joint Under-Secretary of State for the Home Department, 
Mr. W. F. Deedes, replied that the subject lent itself to colourful 
generalization, but that a good deal written on the subject was quite 


untrue. 
He did not accept the suggestion that prostitution in the West 
End was a racket run with the knowledge, approval and concurrence 


of the police. That was totally untrue. It was the law relating to 
Mostitution which was quite indefensible, for example the law relating 
lo the letting of premises for prostitution. They now learned that it 
tad recently been held that a landlord who let a flat to a prostitute 
atan exorbitant rent was not living on immoral earnings. It was that 
sate of affairs and other things like it that led to the setting up of 
he Departmental Committee on Homosexuality and Prostitution, 
which was examining the difficult problems which the present state 
of the law created. 

Meanwhile, the police had to do the best they could in the present 
Sate of the law to keep prostitution within bounds, to obtain evidence 
0 prosecute men living on immoral earnings and to provide local 
authorities with the evidence on which to prosecute brothel-keepers. 

He went on to say that between four o’clock in the afternoon and 
midnight, 14 patrols of male police and two of women police, paid 
eclal attention to prostitution in central West London. In 1953, 

were 9,779 arrests for soliciting, the great majority in the West 
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The committee then proceed in accordance with reg. 3 (1) and charge 
him with specific offences against the police discipline code. He does 
not admit the charges and decides to change his original explanation, 
so the committee under reg. 5 (1) (6) appoint five of their members to 
sit as a tribunal to hear the evidence. 

Under reg. 9 the officer’s original explanation to his committee is 
not admissible; but can it be forgotten by members who have already 
had it very much before them ? Of course it can’t and a very liberal 
pinch of salt is necessary to help any contrary view. 

To complete the picture to fit the Huddersfield frame, substitute 
members of a jury for the police committee, a dangerous motorist or 
burglar for the chief officer, and we see at once (I hope) the fallacy of 
your correspondent’s comparison. 


Yours faithfully, 
R. A. BEAL, 
Deputy Chief Constable, Peterborough. 


Chief Constable’s Office, 
Peterborough. 


PARLIAMENT 


Correspondent 


End. In 1954, there were 10,948 cases and last year 11,173—7,230 
of them in the West End. Last year, observation was kept on 218 
suspected brothels—S7 of them in West London. Proceedings were 
taken in 63 cases, five of them in West London all resulting in convic- 
tions. 103 arrests were made in the Metropolitan Police District for 
living on immoral earnings and they resulted in 80 convictions. 

The responsibility for the present state of affairs lay really more 
with the law-makers than with those responsible for enforcing it. 
The law was open to contempt in this field, and whenever the law was 
open to contempt, those enforcing it were exposed to charges of in- 
activity, connivance or corruption. Correcting the law would not be 
a simple matter. What the law should be was one of the oldest social 
problems of civilization. The Wolfenden Committee might offer the 
chance of a change. It had nearly finished taking evidence, but he 
could not say when its Report would appear. Meanwhile, the Home 
Secretary felt most strongly that it should not be anticipated, even for 
the possible benefit of the tourists. 


CHILD ADOPTION 

Mr. E. L. Mallalieu (Brigg) asked the Secretary of State for the 
Home Department the policy of the Government with regard to the 
recommendations of the Departmental Committee on the Adoption 
of Children, which were presented in September, 1954. 

The Secretary of State for the Home Department, Major Lloyd- 
George, replied that those recommendations were receiving considera- 
tion with a view to legislation as soon as time could be found for it. 


PARLIAMENTARY INTELLIGENCE 

Progress of Bills 

HOUSE OF LORDS 

Tuesday, March 6 

HousinG Sussipies Bitt—read 2a. 
HOUSE OF COMMONS 

Tuesday, March 6 

RESTRICTIVE TRADE PRACTICES BiLL—read 2a. 


PERSONALIA 


APPOINTMENTS 


Mr. John Whatley, LL.B. (Lond.), L.A.M.T.P.I., has been appointed 
deputy town clerk of Worksop, Notts. He will take up his duties on April 
4, next. His previous appointments are as follows: assistant solicitor 
to Hornsey, Middx., borough council from 1947 to 1948; assistant 
solicitor to Heston and Isleworth, Middx., borough council from 
1948 to 1952 and deputy town clerk of Kettering, Northants., from 
1952 to 1956. Mr. Whatley was admitted in March, 1947. There was 
no deputy town clerk prior to this appointment. ion 

Mr. Robert E. Huband, clerk to Bedworth, Warwick, urban district 
council, has been appointed clerk to Worsley, Lancs., urban district 
council. Mr. Huband has been clerk to the Bedworth council since 
1951 and previously served Huyton-with-Roby, Lancs., urban district 
council, Lancashire county council, Bootle, Lancs., corporation, 
Frimley and Camberley, Surrey, urban district council and Stamford, 
Lincs., corporation. 
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“TALK OF WILLS” 


The Wills (Publication) Bill, introduced in the House of 
Commons by Mr. Nigel Fisher, deserved a better fate than to lose 
its second reading because of the absence of a quorum. The Bill 
proposed to make it unlawful to publish particulars of any will 
other than the names of the executors and details of any bequest 
to charity, to the State or to any public or local authority. 
Nothing in the Bill would have precluded the right of inspection 
of any testamentary document at Somerset House. The object of 
these provisions was to protect relatives and other beneficiaries 
from distress and embarrassment resulting from newspaper 
publicity. 

The Bill’s principal sponsor revealed some vivid details of the 
lengths to which (he told the House) some of the less responsible 
newspapers will go to secure a “story” arising out of some 
unusual testamentary provision. The widow and children of the 
deceased (he said) may be telephoned or visited by a dozen or 
more local newspapers; “ photographs are sought and, if 
necessary, snatched; when reporters fail with relatives, servants 
or neighbours are interrogated.”’ And, inevitably, “ if there is 
the slightest suspicion that a man has left a considerable sum to 
somebody who was not his wife or a relative, many newspapers 
leave no stone unturned to discover all possible details.” 


It is a very strange reflexion that, under the present system, 
the strict reticence which the ordinary Englishman considers it 
decorous to preserve about his own financial affairs, and the 
privacy on which (he takes it for granted) his colleagues and 
neighbours will insist in regard to theirs, during their respective 
lifetimes, are dissipated by the winds of gossip as soon as 
probate has been obtained. There is no logic about it. Even the 
Commissioners of Inland Revenue—that modern equivalent of 
the Holy Inquisition—are meticulous, from the Chief Tormentor 
downwards, in sending every communication under the seal 
of secrecy, and in taking every precaution to keep the details 
of the taxpayer’s returns, and of their own predatory demands, 
secure from prying eyes. In most government departments 
and commercial organizations, however large the staff they 
employ, each man’s pay-packet is carefully sealed and handed 
to him in an atmosphere almost of stealth; both payer and 
receiver wear an embarrassed—almost guilty—look, as though 
they were participating in some ritual of shame. And outside 
the office, the workshop or the home, an Englishman would no 
more disclose the subject of his earnings or savings, or an English- 
woman the amount of her housekeeping-money, than they would 
take off all their clothes in the public street. Both would be 
equally regarded as cases of indecent exposure. 


These being outstanding national characteristics, to which 
every right-thinking citizen conforms, why should the proving 
of a will be the starting-signal for every nosey-parker in the 
country to join in a race for the publicity-stakes ? The fact 
that Sir Rip Rake, Bart., keeps a charming girl-friend in a nice 
little house in Kensington remains, during his life-time, a secret 
between him and her. The knowledge that old Lady Bountiful 
is a devoted disciple of a dark, oily young man with very white 
teeth, who calls himself The High Priest of the New Cult of 
Isis, is confined (while she lives) to a very small circle of intimate 
friends. If, however, the noble baronet and the venerable lady 
commit the (quite venial) indiscretion of providing by will for 
the respective objects of their affections, these private matters 
must in course of time become a nine-days’ wonder. Posthumous 
generosity of this kind is at the mercy of every gossip-monger, 
a subject for shrieking headlines, sentimental captions, spiteful 
innuendoes and vulgar pleasantry—embarrassing to the bene- 


ficiaries and distressing to the families of the deceased, FOF the 
redress of whose wrongs the law of defamation does not provig 


Apart from the pursuit, in the sacred name of Liberty of i, 
Press, of such anti-social activities, there are other reasons wh 
the now defunct Bill merited greater support from the Hoy, 
We may express what we mean by resort to a Picturesqy 
American metaphor, and say that “Wills are dynamite. 
consequently they are best kept confined within the security 
the solicitor’s strong-room, and the blast-proof walls of th 
Probate Registry. Exploded in public, there is practically 
limit to their destructive effects. The most innocuous of ; 
testator’s directions may tend to poison the family atmospher 
set brother against brother, and parent against child; at ther 
most noxious they may well provide an incentive to murder 
Surely, then, their lethal eccentricities should be kept within 
bounds, and touched by as few clumsy hands as possible. We 
have not, so far, in our professional experience, come acros 
a proven case of the remainderman’s bumping off the tenan 
for life, or of one of several reversioners accelerating the accry| 
to himself of the others’ shares by violent means; but, in almos 
all the detective-novels we have read, the question: “ Wh 
benefits under the will?” is one of the first to be investigated, 


If Shakespeare is to be believed, there are other danges 
too: “The will! the will! We will hear Caesar’s will!” 
cries the Roman mob at Caesar’s funeral. It was the publi 
reference to that last testament—the biggest flash from th 
incendiary rhetoric of Antony’s oration—that set off th 
longest train of revolutionary explosions in history. The firs 
two lines of the quotation below strangely forecast the recent 
parliamentary debate: 


** Let but the commons hear this testament 
(Which, pardon me, I do not mean to read), 
And they would go and kiss dead Caesar’s wounds, 
And dip their napkins in his sacred blood— 
Yea, beg a hair of his for memory 
And, dying, mention it within their wills, 
Bequeathing it as a rich legacy 
Unto their issue.” 


How well the technical language fits the majestic blank 
verse! That piece of gratuitous publicity had momentou 
issues. It drove Brutus and his friends to exile, ruin and destru- 
tion; 13 years later, at Actium, its consequences recoiled upon 
the head of the orator himself. Its ultimate effect was to sweep 
Octavian to supreme power as Founder of the Empire. History 
might have been very different if that self-appointed publicity- 
agent, Mark Antony, had kept his big mouth shut. 

ALP. 


ADDITIONS TO COMMISSIONS 


GATESHEAD BOROUGH 

Mrs. Dorothea Bell Appleby, 7, Regent Terrace, Gateshead, 18. 

Thomas Egerton Bell, 2, Osborne Terrace, Gateshead, 8. 

Mrs. Marjorie Olive Cusack, 7, Walker Terrace, Gateshead. 

Major John Windsor Dowdeswell, M.C., 40, Oakfield Road, Gor 
forth, Newcastle/Tyne, 3. 

Stanley Heppell Grainger, 10, Essex Gardens, Gateshead, 9. 

Mrs. Isabella MacArthur, Fellside, Saltwell Road S., Low Fel, 
Gateshead, 9. 

Leslie Taylor Morton, Cambo Lodge, Elmfield Road, Gosforth, 
Newcastle/Tyne, 3. 

William Murphy Rankin, 15, Coburg Street, Gateshead. 


KINGSTON-ON-THAMES BOROUGH 
Bernard Clement Appleton, 55, Manor Drive, Surbiton, Surrey. 
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PRACTICAL POINTS 


4 questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
(hichester, Sussex.”” The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
gust accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


,—Children and Young Persons— Young person found guilty of in- 

" dictable offence after summary trial—Power of court. 

If 1 am correct in thinking that the authority of a magistrates’ 
curt to sentence a young person to imprisonment (but for the pro- 
ysions of the statute prohibiting such a sentence) was s. 11 of the 

Jurisdiction Act, 1879, what is the authority now for such 
asentence (but for the prohibition) when s. 11 of the Act of 1879 has 
igen repealed. If there is now no authority to impose imprisonment 
how can the court exercise powers under s. 20 (5) of the Magistrates’ 
Courts Act, 1952. TELMSO. 

Answer. 


The authority is given in s. 20 (5) itself. Omitting the restrictive 
yords, the material words are “it may exercise the same powers as 
itcould have exercised if he had been found guilty of an offence for 
which . . . the court could have sentenced him to imprisonment for a 
tem not exceeding three months...” That surely implies that the 

person is liable to any of the penalties attaching to an offence 
which could be imposed as an alternative to a sentence of three 
months’ imprisonment. 


21—Highway—Restriction on parking—Enforceability. 

Assuming that the place referred to was a highway, I should be 
gad if you could let me know whether there is any statutory provision 
quthorizing a ‘“‘ Sign forbidding parking” either altogether or for 
sated hours. The point incidentally arises upon your contribution by 
Aesop II at 119 J.P.N. 371. Parking and desirability of prohibiting 
parking in certain streets is a problem which is troubling my council, 
as indeed it is most councils nowadays, and I was under the impression 
that the only authorized sign was an affirmative one in respect of a 
parking place provided under s. 68 of the Public Health Act, 1925. 

A. JOWSER. 
Answer. 

By s. 46 (2) of the Road Traffic Act, 1930, as amended by s. 29 (4) 
of the Road and Rail Traffic Act, 1933, the councils of counties and 
county boroughs and of urban districts over 20,000 have power, by order 
confirmed by the Minister of Transport, to prohibit or restrict inter 
aia parking during particular hours in roads specified in the order. 
The appropriate sign is prescribed by regulations of the Minister. 
This is quite distinct from the affirmative authority to use part of a 
street as a parking place, given under s. 68 of the Public Health Act, 
1925. 


3—Housing—Clearance area—Properties veriically divided irregularly. 
The proposed clearance area comprises five attached houses and the 
rooms of three of the houses interlock irregularly on three floors with 
the effect that the outside boundaries of the properties vary at each of 
the three floor levels. Circular 1138 of August, 1930, requires that 
the clearance order map shall show the outside boundaries of each 
property defined by hard lines. As in the case mentioned these 
boundaries vary at each floor level, will you kindly advise me on the 
correct method of showing these properties on the map? 
PREWIN. 
Answer. 
The only practical way appears to be a marking of the ground 
floor division with an asterisk, and a note attached with the divisions 
of the three floors shown separately. 


4—Housing Act, 1936—House owned by council—Demolition order. 
The council are the owners of property which was, until two or 
three years ago, used as a dwelling-house and shop. The council 
provided alternative accommodation for the living accommodation 
part of the premises, but the shop is still in use. The living accommoda- 
tion has not been re-let and is therefore unoccupied. The council are 
now anxious to demolish the property but the tenant is not willing to 
leave. The council do not wish to be harsh, and would like to pay 
compensation to a reasonable amount. The tenant seems to be 
protected by the Landlord and Tenant Act, 1954, although the council 
could probably obtain possession on the ground that they wished to 
demolish the property. The compensation payable in such circum- 
stances, would, however, by very little, and I feel that by making a 
demolition order in respect of the premises under the Housing Act, 
1936, it might be possible to pay a little more compensation. I would 
value your opinion as to whether or not the council could make a 
demolition order on the premises, even though they belong to the 
council. It seems that, if they could do so, the full procedure regarding 
notice of time and place would have to be complied with. Do you 
agree ? A.Q.B 


Answer. 

Sections 11 et seg. of the Housing Act, 1936, are framed in terms 
which show that Parliament can not have supposed that a local 
authority’s own houses would be dealt with under those sections. 
The council’s serving notice on itself and giving itself an opportunity 
to be heard would be essential pre!uminaries; these steps would be 
almost as fantastic as accepting an undertaking from itself under 
subs. (3). See also Lumley’s note (d) on s. 18. If a local authority went 
through these formal motions, for the sake of enabling itself to pay 
its tenant from public funds a bigger sum than he could have obtained 
if his landlord had been a private person, it would surely be the district 
auditor’s duty to query the payment. 


5.—Landlord and Tenant—Drainage board—Houses grant aided — 
Increase of rent. 

After the war an internal drainage board constituted under the 
Land Drainage Act, 1930, experienced great difficulty in finding 
housing accommodation for its land drainage workmen in rural areas. 
In order to alleviate this difficulty the drainage board (by arrangement 
with the council of a county district and with the approval of the 
Ministry of Health) constructed dwelling-houses within the area of 
the district council, the cost being met from loan. The drainage 
board have received from the council each year, in accordance with 
s. 3 of the Housing (Financial Provisions) Act, 1938, as amended by 
s. 13 of the Housing (Miscellaneous Financial Provisons) Act, 1946, 
a grant equivalent to the amount of the contribution received by the 
council from the Ministry. The houses were let by the drainage board 
for the first time in 1951 to two land drainage workmen on service 
tenancies, at a rent of 15s. 6d. per week. This amount was not in excess 
of that which it would have been appropriate for the council of the 
district to charge if they had provided the houses. The rents of the 
houses have since been increased on three occasions as a result of an 
increase in rates. The rents have also been increased on two other 
occasions to meet the increases in the cost of repairs, mortgage interest 
rates and other outgoings, and to bring them into line with the rents 
charged by the council of the district for similar accommodation 
within their area. 

The current rents are £1 Is. 6d. a week, an increase of 6s. per week 
above the figure originally fixed; 2s. 2d. only of this increase is in 
respect of the increased cost of rates. The drainage board are consider- 
ing the question of increasing the rents a further 1s. 6d. per week to 
bring them into line with the rents charged by the council of the 
district for similar accommodation. 

Doubts have arisen as to whether the increases (other than those in 
respect of rates) are permissible, as it would appear that the houses 
are affected by the Rent Restrictions Acts. The drainage board is not 
a housing authority within the meaning of the Housing Act, 1936, and 
consequently do not maintain a housing revenue account in respect of 
the houses. 

Will you please advise: 

1. Are the houses provided by the drainage board affected by the 
Rent Restrictions Acts ? 

2. If the answer to (1) is in the affirmative are the drainage board 
thereby prevented from increasing the rents of such houses in the 
manner proposed ? 

3. Generally. PERTON. 
Answer. 

1. Yes, in our opinion. By s. 13 of the Act of 1946, the grant could 
only be paid if the occupiers were tenants. 

2. Yes. Section 33 of the Housing Repairs and Rents Act, 1954, 
does not help in this case. 

3. See above. 


6.—Local Authorities—A/dermen—Qualifications for continuing to 
hold office. 

The Local Government Act, 1933, s. 57, lays it down that a person 
shall be qualified to be elected and to be a member of a local authority 
if he is of full age and a British subject and 

(a) he is a local government elector for the area of the local autho- 
rity; or 

@) he owns freehold or leasehold land within the area of the local 
authority; or 

(c) he has during the whole of the 12 months preceding the 
day of election resided in the area of the local authority. 

Section 21 of the same Act states that the aldermen of a borough shall 
be elected by the council of the borough from among the councillors 
or persons qualified to be councillors of the borough. 
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In 1950, AB was elected a councillor of the borough. In the form 
of consent which accompanied his nomination paper he stated, as was 
the fact, that he was a local government elector for the borough. He 
struck out the ownership of land qualification and also the 12 
months’ residence qualification. 

In May, 1952, AB was elected an alderman, and he has served as 
such ever since. Lately he has moved his residence to a place some 
distance away from the borough and has disposed of all his property 
in the borough. Consequently when the 1956 register of electors comes 
into force in February, next, he will no longer be a local government 
elector for the borough, nor will he possess the ownership of land 
qualification. 

The question that arises is, will AB then cease to be qualified to 
continue to hold the office of alderman. At the time of his election 
as alderman in 1952 AB did, in fact, possess the three qualifications 
referred to in s. 57, including the residence qualification, and there is 
a note on p. 1697 of Lumley, 12th edn., that a cessation of residence 
during a member’s term of office does not disturb the qualification. 
This suggests that, relying only on the residence qualification which he 
possessed when elected alderman in 1952, AB will be legally entitled to 
remain in office as alderman, though no longer resident in the borough, 
provided of course he puts in the necessary number of attendances at 
meetings of the local authority. 

Incidentally, if that is the position, it is not easy to see why the first 
two qualifications must continue to exist after the election as a con- 
dition of continuing to hold office, but the third (the residence qualifica- 


tion) need not. 
BASING. 


Answer. 

To take the last paragraph of the query first, the section follows 
earlier enactments which required (a) and (6) to continue, while (c) 
is satisfied once and for all. The position is as stated in the passage 
of Lumley that you cite. 


7.—Magistrates—Practice and procedure—Adjournment—Notice sent 
by ordinary post—No acknowledgement from defendant and no 
appearance—Proceeding with the hearing. 

A summons for a minor offence has been served by registered post 
in accordance with s. 15 of the Magistrates’ Courts Act, 1952, and 
No. 55 (2) of the Magistrates’ Courts Rules, 1952. The defendant 
has written a letter acknowledging service of the summons and pleading 
guilty to the alleged offence but he has added statements which if 
proved would form a good defence to the charge. The justices have 
accordingly adjourned the hearing to a convenient date and the 
defendant has been sent a letter by ordinary post inviting him to 
appear on the adjourned date so that he may have an opportunity of 
establishing his defence. At the adjourned hearing the defendant does 
not appear nor is there any proof available that he has received the 
letter informing him of the adjourned date. Do you agree with my 
view that the provisions of s. 15 (3) having been complied with, the 
justices may now proceed to deal with the case in his absence? - 

J.C.J.B. 


Answer. 

Section 15, Magistrates’ Courts Act, 1952, must be read with 
s. 14 (2), which enacts that a trial shall not be resumed after an adjourn- 
ment unless the court is satisfied that the parties have had adequate 
notice of the time and place of the resumed hearing. 

It is a question of fact whether the justices are satisfied, on all the 
information before them, that the defendant has had such adequate 
notice. If they are satisfied they can either proceed in his absence or 
they can issue a warrant under s. 15 for his arrest. Otherwise they must, 
in our view, further adjourn the hearing and care must be taken that 
the notice of this further adjournment is served in such a way that at 
the next hearing it will be possible to satisfy the court that the 
defendant has had adequate notice as required by s. 14 (2). 


8.—Road Traffic Acts—Construction and Use Regulations—Number of 
passengers such that ** danger is likely to be caused to any persons 
on the vehicle or on a road *’—Duplicity. 

Regulation 73 provides, inter alia, that the number of passengers 
carried by a motor vehicle shall at all times be such that no danger is 
caused to “ any person on the vehicle or on a road.”” In your opinion 
is a summons alleging danger “ to any person on the vehicle or on a 
road’ bad for duplicity in accordance with Cotterill v. Lampriere 
(1890) 54 J.P. 583—or are these words merely descriptive of the type 


of danger which might result from the number of passengers carried. 
JAVOR. 


Answer. 
We think that the relevant case on which this point should be 
decided is Thomson v. Knights [1947] 1 All E.R. 112; 111 J.P. 43, 
and that the summons is not bad for duplicity. 
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9.—Road Traffic—Obdbstruction—Highway Act, 1835, s. 72—No One 
actually obstructed—Can there be an offence ? 

We have a client who has been charged as follows: 

“* Being in charge of a certain motor vehicle, namely, a motor car 
unlawfully and wilfully did obstruct the free passage of a certain 
highway called ——, by leaving the motor car thereon for a long ang 
unreasonable period, namely, from the hour of 10.25 a.m, until 
12.35 p.m., contrary to s. 72 of the Highway Act, 1835.” 

The highway is a one-way street, approximately 24 ff. in width, 
Our client left her car close to the kerb on the offside and we do no} 
think that there can have been any actual obstruction. For a 
time, motorists (including the writer!) have been in the habit of 
leaving their cars there. The defendant had done so for some months, 
and had received no warning or protest. The defendant's car was 
left immediately outside an office and it is thought that the office 
manager may have complained to the police. 

Can the defendant be convicted if the police are unable to prove that 
there was in fact an obstruction ? It is observed that the words “ for 
a long and unreasonable period ” do not appear in s. 72 of the Highway 
Act, 1835. Jorqu. 

Answer. 

It is not necessary to prove that anyone has actually been obstructed, 
Gill v. Carson (1917) 81 J.P. 250 is always treated as settling this 
under s. 72 of the Act of 1835, as well as under s. 28 of the Town 
Police Clauses Act, 1847, under which the prosecution took place, 
In that case the defendants succeeded on the facts, having stopped for 
five minutes only to water their horses and obtain refreshment. In 
the present case the justices must decide, on hearing all the facts, 
whether there has been such an unreasonable user of the highway 
as to constitute an obstruction according to the standard set by Lord 
Reading, C.J., in his judgment in that case. As to what constitutes 
obstruction, we think they can also take account of Lord Goddard's 
remarks in Solomon v. Burbridge, The Times, January 27, 1956, 
noticed at p. 98, ante, though this was under yet a third enactment. 
If access to the office mentioned in the query was impeded, they may 
also consider the remarks of Jessel, M.R., about overlapping a neigh- 
bour’s premises, in the civil case of Original Hartlepool Collieries Co, 
v. Gibb (1877) 41 J.P. 660. In Gill v. Carson, supra, Lord Reading 
said that those remarks were much in point. 





A voice raised in defence for the 
inarticulate. Help for the helpless—in 
court or out of court. Where State Aid 
cannot reach there stretches a bleak 
‘no-man’s land’ of loneliness, anxiety 
and distress. Here you will find The 
Salvation Army, walking humbly 
among the poorest and lowliest. They 
love whom nobody else loves. Theirs 
is the most truly Christlike service in 
the world. 

Where there’s a will, there’s a way of 
helping in this great work. The sym- 
pathy that in the past has prompted 
the provision of legacies in the Army's 
favour is still most earnestly sought. 
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Full details of the many and diverse works of 
The Salvation Army will gladly be sent on request. 
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